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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the District Court in its Order 
entered January 16, 1968, erred in its conclusion that 
Article 2 (10) of the Uniform Code of Military Justice 
(10 U.S. Code § 802(10)) is not in violation of the 
United States Constitution. 

2, Whether the District Court in its Order 
entered January 16, 1968, erred in its conclusion that 
on August 11, 1967, there existed in Vietnam and its 
offshore waters a "time of war" within the meaning of 
that phrase as used in Article 2 (10) of the Uniform 
Code of Military Justice (10 U.S. Code § 802(10)). 

3. Whether the District Court in its order 


entered January 16, 1968, erred in its conclusion that 


on August 11, 1967, the appellant was a person "serving 


with or ‘accompanying an armed force in the field" with- 
in the meaning of that phrase as used in Article 2 (10) 
of the Uniform Code of Military Justice (10 U.S. Code 

§ 802(10)). 
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I Article 2 (10), Uniform Code of 
Military Justice (10 U.S. Code 


§ 802(10)) Violates Appellant's 
Rights Guaranteed by Article III, 
Section 2, and the Fifth and 
Sixth Amendments of the United 
States Constitution. 


The Conflict in Vietnam Does Not Consti- 
tute a "Time of War" Within The Meaning 
of That Phrase as Used in Article 2 (10), 
Uniform Code of Military Justice (10 U.S. 
Code § 802(10)). 


The Appellant Was Not a Person "Serving 
With or Accompanying an Armed Force In 
The Field" Within The Meaning of That 
Phrase as Used in Article 2 (10), Uniform 
Code of Military Justice (10 U.S. Code 

§ 802(10)). 
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JURISDICTICNAL STATEMENT 


On August 11, 1967, the appellant was arrested 
by the United States Marine Corps Military Police in 
DaNang, South Vietnam, in connection with the alleged 
fatal stabbing of one Byethe Arthur trinm, a United 
States citizen, able-bodied seaman, and a|erew member 
of the S.S. Amtank. 


On August 25, 1967, the appellant was charged 


by the United States military with premeditated murder 
| 


pursuant to Article 118(1), Uniform Code of Military 

Justice (10 U.S. Code § 918(1)). 
on September 5, 1967, a Rarer for the 

Issuance of a Writ of Habeas Corpus Ad Subjiciendum and 

a writ of Mandamus was filed with the United States Court 

of Military Appeals. (Miscellaneous Docket No. 67-12). 

On October 9, 1967, the United States court of Military 


Appeals denied appellant's petition. on November 8, 
1967, the United States Court of Military Appeals 
denied appellant's Petition for Reconsideration of its 
order of October 9, 1967. | 
On December 27, 1967, a Petiticn for the 


Issuance of a Writ of Habeas Corpus In Forma Pauperis 
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was filed in the United States District Court for the 


District of Columbia (Habeas Corpus No. 539-67). On 


January 16, 1968, an Order was entered by the Honorable 
George L. Hart, Jr., dismissing appellant's Petition. 

On February 7, 1968, the appellant moved 
to appeal in forma pauperis, and on February 14, 1968, 
the Honorable George L. Hart, Jr., granted appellant's 
motion. On February 20, 1968, appellant moved that this 
Court enjoin the general courts-martial proceedings 
against the appellant until the jurisdictional issues 
in this case could be decided. On February 23, 1968, 
this Court denied the motion. 

On February 25, 1968, the appellant was con- 
victed by a general courts-martial of unpremeditated 
murder and sentenced to be confined at hard labor for 
15 years. The jurisdiction of this Court is based on 
Title 28, U.S. Code § 2253. 


STATEMENT OF THE CASE 
The following was contained in the Record in 
this case and was not disputed by the Government: 
Appellant, a United States citizen, was, on 
August 11, 1967, a civilian employed as an able-bodied 


seaman aboard the S.S. Amtank. On that day 


== 


he was arrested by two United States Marine Military 


Police in DaNang, South Vietnam, in connection 


with the fatal stabbing of one Byethe Arthur Trimm, 


also @ United states citizen and ¢rew member aboard 


the S.S. Awttank, in Mathagan's Beach Bar, 


| DaNang 
\ 


Bast. {Return and Answer to the Rule to Show 


Cause at 1, 2; Petition For Issuance of a Writ of 


Habeas Gorpus at 1). On August 25, 1967, the 


adveliaut was formally eharged by the military with 


premeditate@ murder pursuant to Article 118(1), 


Uniform Code of Military Justice (10 U.S. Code 


§ 918(1)). Jurisdiction was claimed by the military 


under Article 2 (10) of the Uniform Code of Military 


Justice (10 U.S. Code § 802(10)), which provides 


that all persons serving with or accompanying an 


armed force in the field in time of war are subject 


to a military courts-martial. (Return a 


to the Rule to Show Cause at 2, 3). 


nd Answer 


On July 5, 1967, appellant signed articles 


of employment with the S.S. Amtank in Ja 
serve as an able-bodied seaman on the S. 
for a period of twelve months. The 8.8. 


| 
an oil tanker ship owned by National Bul 


pan to 
S. Amtank 
Amtank is 


k Carrier, Inc., 


his 


a United States firm. on February 26, 1966, 
National Bulk Carrier, Inc., entered into a contract 
with the Military Sea Transportation Service, 
Department of the Navy, for the time charter of the 
S.S. Amtank until February 26, 1971. Pursuant to 
this contract, the S.S. Amtank was to transport 
petroleum products (oil, gasoline, jet aviation 
fuel), from the Persian Gulf to the United States 
Armed Forces in Thailand, the Philippines and 

South Vietnam. (Return and Answer to the Rule to 


Show Cause at 1). 


Cn August 8, 1967, the S.S. Amtank arrived 
at the DaNang Harbor and remained there until 
August 14, 1967. (Return and Answer to the Rule to 
Show Cause at 2). 

Appellant, since he was a merchant seaman, 
was not allowed any of the rights, benefits and 
privileges of a serviceman, such as post exchange 
and commissary privileges; armed forces hospitali- 
zation and medical care; use of armed forces recrea- 
tion and transportation -fgcilities; use of the armed 
forces mail system; or use of military payment 


certificates. Neither was he subject to armed forces 
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South Vietnam. (Return and Answer to the Rule to 
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at the DaNang Harbor and remained there until 


August 14, 1967. (Return and Answer to the Rule to 


Show Cause at 2). 

Appellant, since he was a merchant seaman, 
was not allowed any of the rights, benefits and 
privileges of a serviceman, such as post exchange 
and commissary privileges; armed forces hospitali- 
zation! and medical care; use of armed forces recrea- 
tion and transportation -fgcilities; use of the armed 
forces' mail system; or use of military payment 


certificates. Neither was he subject to armed forces 
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regulations and "off-limits" regulations, nor was 
he entitled to a Geneva Convention identification card. 
Further, appellant's presence aboard the'S.S. Am- 
tank was not required in order that its cargo be 


off-loaded. (Memorandum in Support of Petition for 


Issuance of a Writ of Habeas Corpus at 25, 26). 
Military Sea Transportation Service, an 
arm of the Department of the Navy, had no control 
over the activities of crew members of the S.S. Am- 
tank such as appellant while he was aboard the 
vessel or in South Vietnam. (Petition For Issuance 
of a Writ of Habeas Corpus at 2). 
Since the initial landing of the Marines 
on Red Beach, DaNang, on March 8, 1965, there had 
| 


been no hostilities, no fighting, on or near where 


the S.S. Amtank was moored on August 8, 1967, or 
| 


where the alleged act was said to have occurred on 
August 11, 1967. When the Marines landed in March 1965, 
they were met by a welcome party of Vietnamese 

headed by the Major of DaNang, Mr. Thein, and the I 
Corps Commander, General Thi. The Marines were greet- 


ed by university students with flower leis. 


me (aoe 


On August 11, 1967, the city of DaNang and 
an area of many miles surrounding it was considered 
safe and secure from Vietcong activity. United 
Service Organizations, which by their own regula- 
tions cannot operate in an area until the Depart- 
ment of Defense certifies the security of the area, 
had been in operation in DaNang for well over a 
year prior to August 11, 1967. Hundreds of civilians, 
many of them women, were in the DaNang area. 
Approximately 100 yards north from Mamasan's Bar, 
where the offense allegedly occurred, is located 


a beach house which is reserved for the recrea- 


tional use of the Assistant Commander, III Marine 


Amphibious Force. Approximately 500 yards south 
of Mamasan's Bar is located an Officer's Club and 
Rest and Rehabilitation Center, which had been in 
operation about a year prior to August ll, 1967. 

By August 11, 1967, the groups of Viet Cong 
who had operated in the DaNang area prior to the 
arrival of the Marines had long since been cleared 
out. 

The following facts, although not con- 
tained in the Record, were not disputed by the 
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Government at the oral argument before the Honorable 


George L. Hart, Jr., on January 15, 1968: 


The South Vietnamese Government, which had 
primary jurisdiction to try the appellant in its 
civil courts for the alleged criminal offense, waived 


its jurisdiction to the United States. 


UNITED STATES CONSTITUTION PROVISIONS 
AND STATUTES INVOLVED 


United States Constitution, Article I, Section 8: 


"Te Congress shall have Power... 


* * * | 
| 
Clause ll. To declare War, grant Letters 
of Marque and Reprisal, and! make 
Rules concerning Captors on) | Land 
and Water; 


Clause 14. To make rules for the govern- 
ment and regulation of the land 
and naval Forces; 


| 

Clause 18. To make all Laws which shall 
be necessary and proper for carry- 
ing into Execution the foregoing 
Powers, and all other Powers vest- 
ed by this Constitution in the 
Government of the United States, 
or in any Department or officer 
thereof. | 


a 


United States Constitution, Article III, Section 2: 


* + * 


"The trial of all Crimes, except 
in Cases of Impeachment, shall be 
by Jury; and such Trial shall be 
held in the State where the said 
Crimes shall have been committed; 

| but when not committed within any 
State, the Trial shall be at such 
Place or Places as the Congress may 
by Law have directed." 


United States Constitution -- Fifth Amendment: 


"No person shall be held to 
answer for a capital, or otherwise 
infamous crime, unless on a present- 
ment or indictment of a Grand Jury, 
except in cases arising in the land 
or naval forces, or in the Militia, 
when in actual service in time of 
War or public danger; nor shall 
any person be subject for the same 
offence to be twice put in jeopardy 
of life or limb; nor shall be com- 
pelled in any criminal case to be 
a witness against himself, nor be 
deprived of life, liberty, or prop- 
erty, without due process of law; 
nor shall private property be taken 
for public use, without just compen- 
sation." 


United States Constitution -- Sixth Amendment: 


"In all criminal prosecutions, 
the accused shall enjoy the right 
to a speedy and public trial, by an 
impartial jury of the State and 
district wherein the crime shall 
have been committed, which district 
shall have been previously 
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ascertained by law, and to be! in- 
formed of the nature and cause of 
the accusation; to be confronted 
with the witnesses against him; 
to have compulsory process for 
obtaining witnesses in his favor, 
and to have the Assistance of | 
Counsel for his defence. 


| 
Title 10, U.S. Code § 802(10): : 


"The following persons are 
Subject to this chapter: .. ' 
in time of war, persons serving 
with or accompanying an armed 
force in the field. 


Title 10, U.S. Code § 918(1): | 


"Any person subject to this 
chapter who, without justification 
or excuse, unlawfully kills a 
human being, when he--- 


(1) has a premeditated design 
wie) Veliki 4 5 5 


is guilty of murder, and shall 
suffer such punishment as a court- 
martial may direct, except that if 
found guilty under clause (1) or 
(4), he shall suffer death or) im- 
prisonment for life as a court -mar- 
tial may direct.” 


STATEMENT OF POINTS 
1. The United States Constitution pro- 


hibits Congress from enacting legislation authoriz- 


ing the trial of civilians by a military tribunal 
| 


On 


except where the civil courts are not open and 
operating. Article 2 (10), Uniform Code of Military 
Justice (10 U.S. Code § 802(10)), authorizes the 
trial of a civilian by a military tribunal even 
though the civil courts are open and operating as 
they were in the present case. Therefore, the 


District Court erred in concluding that Article 2 (10) 


is notiin violation of the Constitution of the United 


States. 

2. Congress' only authority for promul- 
gating Article 2 (10), Uniform Code of Military Justice 
(10 U.S. Code § 802(10)), was its express power 
under Article I, Section 8, Clause 11, of the United 
States Constitution "to declare War." Thus, it 
is constitutionally required that the phrase "time 
of war" be interpreted to mean only "declared" 
wars. Therefore, the District Court erred in con- 
cluding that on August 11, 1967, there existed in 
Vietnam and its offshore waters a "time of war" 
within the meaning of Article 2 (10). 

3. There must be a direct functional 
relationship between a civilian and the armed forces, 


and the area involved must be an area of actual 
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fighting before a person can be considered to be 


"serving with or accompanying an armed force in the 
field" within the meaning of that phrase as used 

in Article 2 (10) of the Uniform Code of Military 
Justice (10 U.S. Code § 802(10)). The appellant, 

in his capacity as a merchant seaman, had no relation- 
ship at all with the armed forces, and the area in 
DaNang, South Vietnam, where appellant's vessel was 
moored was free from actual hostilities since March 1965. 
Therefore, the District Court erred in coneluding 

that on August 11, 1967, appellant was a person 
"serving with or accompanying an armed force in the 


field" within the meaning of Article 2 (10). 
SUMMARY OF ARGUMENT 3 

Appellant, a merchant seaman, was arrested by 
the military authorities in DaNang, South Vietnam, 
and charged with premeditated murder pursuant to the 
Uniform Code of Military Justice. The military claims 
that it has jurisdiction to courts-martial the appellant 
pursuant to Article 2 (10), Uniform Code of Military 
Justice (10 U.S. Code § 802(10)), which provides in 
substance that any person in time of war who is serving 

| 


ae ee 


with or accompanying an armed force in the field is 
subject to courts-martial. 

1. The constitutional authority granted 
to the United States Congress to enact legislation 
which would deprive a civilian of his rights guaran- 
teed by Article III, Section 2, and the Fifth and 
Sixth Amendments of the United States Constitution 
by subjecting him to trial by military courts-martial, 
is limited to only those situations where civil courts 
are not open and operating. As there is no such limita- 


tion contained in Article 2 (10), Uniform Code of 


Military Justice (10 U.S. Code § 802(10)), and 


apparently could not be reasonably implied, and since 
the civil courts in both South Vietnam and the United 
States were open and operating at the time the alleged 
offense occurred, it is submitted that Congress ex- 
ceeded its authority, thereby rendering Article 2 (10) 
unconstitutional. 

2. The United States Congress' constitutional 
authority to enact Article 2 (10), Uniform Code of 
Military Justice (10 U.S. Code § 802(10)), can only be 
based on its express power under Article I, Section 8, 


Clause 11 of the United States Constitution, "to declare 
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war." 


Thus, the only constitutional interpretation 
of the phrase "time of war" as used in Article 2 (10) 
would be that it is limited to only "declared" 

wars. Since the present case arose during the 


Vietnam conflict, which is not a "declared" war, 


the military has no jurisdiction to try the appel- 


lant by courts-martial. 

3. In order for a civilian to be consid- 
ered to be a "person. . . serving with or accompany - 
ing an armed force in the field“ within the meaning 
of that phrase as used in Article 2 (10), Uniform 
Code of Military Justice (10 U.S. Code § 802(10)), 
there must be a direct functional relationship between 
the civilian and the armed forces, and the area in 
which this direct functional relationship existed must be 
an area of actual fighting. In the present situation, 
the appellant had no relationship or mention with the 
armed forces while performing his duties as an able- 
bodied seaman aboard the S.S. Amtank. Further, there 
had been no hostilities in the area where the 
S.S. Amtank was moored or the place where the alleged 
offense was committed during the period from March 1965 
through August 1967. Thus, appellant cannot be 
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considered "a person .. . serving with or ac- 
companying an armed force in the field." There- 
fore, the District Court erred in its finding 
that on August 11, 1967, appellant was a person 


"serving with or accompanying an armed force 


in the field" within the meaning of Article 2 (10). 


ARGUMENT 
I 


Article 2 (10), Uniform Code of 
Military Justice (10 U.S. Code 

§ 802(10)) Violates Appellant's 
Rights Guaranteed by Article III, 
Section 2, and the Fifth and 
Sixth Amendments of the United 
States Constitution. 


Article 2 (10), Uniform Code of Military 
Justice (10 U.S. Code § 802(10)), provides as 
follows: 

"The following persons are 

subject to this chapter: ... 

in time of war, persons serving 

with or accompanying an armed 

force in the field." 

A basic issue presented to this Court is 
whether Congress has the power and authority to 


deprive civilians of their constitutional rights 
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of indictment by a grand jury and a trial by jury 
before a civil court when the United States is at 
war and the civilian is accompanying an armed force 
in the field. | 

In the landmark case of Ex parte Milligan, 
71 U.S. (4 Wallace) 2 (1866), the Supreme court held 
that even during the War Between the states, Presi- 
dent Lincoln could not appoint a military commission 
to try a person who was not in the militar . 

Mr. Justice Davis, in writing the opinion 
for the majority of the Court, noted the many pro- 
visions in the Constitution, particularly| in the 
first ten amendments which assure every citizen jury 
trial as well as freedom from military contro and 
observed that the federal courts in Indiana were 
always open. He concluded that "no usage of war 
could sanction a military trial there for) any of- 
fense whatever of a citizen in civil life, in nowise 


connected with the military service." He) put it this 


way: 


"Congress could grant no such power; 
and the honor of our National Legis- 
lature, be it said, it has never been 
provoked by the state of the country 
even to attempt its exercise. One of 
the plainest constitutional provisions 
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was, therefore, infringed when 
Milligan was tried by a court 
not ordained and established 

by Congress and not composed of 
Judges appointed during good 
behavior." 71 U.S. (4 Wallace) 
2 at 122. 


Significantly, Justice Davis held not 
only ‘that President Lincoln could not during the 
Civil War court-martial a civilian, but that 


"Congress could grant no such power." 
The Court admitted that there are times 


when martial law can be proclaimed; nevertheless, 
the Court said: 


"Martial law can never exist where 
the courts are open and in the 

roper and unobstructed exercise 

of their ee It is also 
conrine © the locality of actual 
war. Because during the late Rebel- 
lion, it could have been enforced 

in Virginia, where the national auth- 
ority was overturned and the courts 
driven out, it does not follow that 
it should obtain in Indiana, where 
that authority was never disputed 
and justice was always administered. 
And so in the case of a foreign 
inva$ion, martial rule may become 

a necessity, in one State, when in 
another, it would be 'mere lawless 
violence.'" 71 U.S. (4 Wallace) 2 
at 127. (emphasis added) 


In Duncan v. Kahanamoku, 327 U.S. 304 (1946), 


the Supreme Court was faced with the question of 
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whether the military in Hawaii had the authority to 


court-martial a civilian shipfitter for assaulting 


two Marines and a civilian stockbroker for embezzle- 


ment. The Court held that the military had no auth- 
ority to supplant the jurisdiction of courts by 
military tribunals. Mr. Justice Murphy, in his 
concurring opinion, in setting forth the principle 
that the abhorrence of military rule is ingrained 

in our form of government, stated as follows: 


"Those who founded this nation. | 
knew full well that the arbitrary 
power of conviction and punishment 
for pretended offenses is the | 
hallmark of despotism. See The! 
Federalist, No. 83. History had 
demonstrated that fact to them | 
time and again. They shed their 
blood to win independence from 42 
ruler who they alleged was at- | 
tempting to render the 'Military 
independent of and superior to | 
the Civil power' and who was 
‘depriving us . . . of the bene- 
fits of Trial by Jury.' In the| 
earliest state constitutions they 
inserted definite provisions 
placing the military under "strict 
subordination! to the civil power 
at all times and in all cases. | 
And in framing the Bill of Rights 
of the Federal Constitution they 
were careful to make sure that | 
the power to punish would rest | 
primarily with the civil authori- 
ties at all times. They believed 
that a trial by an established 
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court, with an impartial jury, 
was the only certain way to 
protect an individual against 
oppression. The Bill of Rights 
translated that belief into 
reality by guaranteeing the ob- 
servance of jury trials and 
other basic procedural rights 
foreign to military proceedings. 
This supremacy of the civil 

over the military is one of our 
great heritages. It has made 
possible the attainment of a 
high degree of liberty regulat- 
ed by law rather than by caprice. 
Our duty is to give effect to 
that heritage at all times, that 
it may be handed down untarnished 
to future generations.” 327 U.S. 
at 325. 


Mr. Justice Murphy then concluded that: 


"Such considerations led this 
Court in Ex parte Milligan to lay 
down the rule that the military 
lacks any constitutional power 
in war or in peace to sSubsticute 
its tribunals for civil courts 
that are open and operating in 
the proper and unobstructed ex- 
ereise of their jurisdiction. 
Only when a foreign invasion 
or civil war actually closes the 
courts and renders it impossible 
for them to administer criminal 
justice can martial law validly 
be invoked to suspend their func- 
tions. Even the suspension of 
power under those conditions is 
of a most temporary character. 
‘As necessity creates the rule, 
so it limits its duration; for, 
if this government is continued 
after the courts are reinstated, 
it is a gross usurpation of power!" 
327 U.S. at 325-26. (emphasis 
added) 


=) = 


Thus, Mr. Justice Davis in Ex parte Milligan, and 
Mr. Justice Murphy in Duncan both agreed that the 
test as to whether or not the military may try a 
civilian by courts-martial is whether the civil 
courts are "open and operating in the proper and 
unobstructed exercise of their jurisdiction." 

In the present situation, the civil 
courts in South Vietnam as well as the civil courts 


in the United States were "open and operating in 


the proper and unobstructed exercise of their 
jurisdiction." The South Vietnamese Government 

had primary jurisdiction to try the appellant in 
their civil courts for the alleged crime. However, 
in deference to the United States Government, the 
South Vietnamese Government waived jurisdiction 

to the United States Government. In turn, the 
United States Government chose to try the appellant 
by military courts-martial. Admittedly, at the 
present time, the civil courts in the United States 


are not empowered to try a civilian accused of 


committing a crime in South Vietnam. However, as 
early as 1955 the United States Supreme Court ad- 


mitted that Congress had the constitutional authority 
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to provide Article III Court jurisdiction for those 


civilians accused of crimes committed in foreign 


countries. Toth v. Quarles, 350 U.S. 11 (1955). 


In Toth, Mr. Justice Black pointed out 
that at the Congressional hearings held in connec- 
tion with the adoption of the present Uniform Code 
of Military Justice, the Judge Advocate General of 
the Army had proposed legislation under which Toth 
could have been tried in an Article III Court for 
the crime in question. Not only Mr. Justice Black 
but also both Mr. Justice Reed in his dissent and 
the Government "conceded that it was wholly within 
the constitutional power of Congress to follow 
this suggestion and provide for federal district 
court trials of discharged soldiers accused of 
offenses committed while in the armed services." 
350 U.S. at 21, 24. 

Inasmuch as Article III of the Constitu- 
tion specifically provides that 

"The Trial of all Crimes, except 

in cases of Impeachment, shall be 

by Jury; and such Trial shall be 

held in the State where the said 

crimes shall have been committed; 

but when not committed within any 

State, the Trial shall be at such 


place or places as the Congress may 
by law have directed." 
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It is not only clear that Congress could Constsoce 
tionally have passed the legislation that the Army 
JAG suggested for Toth's case, but also that it 
could have constitutionally passed similar legisila- 
tion providing for an Article III Court trial of 
these present charges against the appellant. 
Congress' refusal to heed the advice of the 
Supreme Court in_Toth has resulted in the military 
attempting to exercise jurisdiction in the present 
case. Thus, if this Court upholds the jurisdiction 
of the military to try the appellant, they will be 
indirectly approving the inaction of Congress during 
the past thirteen years, and subverting the consti- 
tutional rights of all civilians by extending the 
jurisdiction of the military beyond the rule set 
forth in Ex parte Milligan. : 
Admittedly, subsequent to Ex parte Milligan, 
eases arose in which the United States Supreme Court 
and lower courts upheld the right of the military to 
try civilians. The vast majority of these cases 
were decided during World Wars I and II when the 


emotional atmosphere of the day sometimes over- 


shadowed constitutional rights. It is submitted 
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that these cases were products of another day, and 
aL 


their precedential value is highly questionable. 
Subsequent to World War II, the mood of 
the nation as well as the Supreme Court began to 
change. As previously indicated, in 1946 the 
Supreme Court in Duncan v. Kahanamoku, supra, held 
that the military had no authority to try civilians 
for crimes committed during World war II in Hawaii. 
In 1955, in Toth v. Quarles, supra, the Supreme Court 
declared as unconstitutional Article 3(a) of the 
Uniform Code of Military Justice (10 U.S. Code 
§ 803(a)), which permitted the courts-martial of 
individuals who were discharged from the service 
but had committed crimes while in the service. 


i 


1/ Perlstein v. United States, 151 F.2d 167 (3d Cir. 
T945), cert. granted, 327 U.S. 777, cert. dismissed as 
moot, 328 U.S. 822; Hines v. Mikell, 259 F. 28 (4th Cir. 
1919); Ex parte Jochen, 257 F. 200 (D.C. S.D. Tex. 1919); 
Ex parte Falls, 251 F. 415 (D.C. D. N.J. 

parte Gerlach, 247 F. 616 (D.C. S.D.N.Y. 3 

Shilman v. United States, 73 F. Supp. 648 (D.C. 

S.D.N.Y. 1947); In re Berue, 54 F. Supp. 252 (D.C. 

$.D. Ohio 194 3 McCune v. Kilpatrick, 53 F. Supp. 80 
Paes va. 1943); In re Di Bartolo, 50 F. Supp. 929 

D.C. S.D.N.Y. 1943). 
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In 1957, the Court in Reid 


354 U.S. 1 (1957), held that Article 2 (11) of the 
| 


Uniform Code of Military Justice (10 U.S. Code 

§ 802 (11)), which authorized the trial by courts- 
martial of all persons ". . . accompanying the 
armed forces" in a foreign country could not con- 
stitutionally be applied to dependents of service- 
men. Again, in 1960, the Court in MeElro Vv. 
Guagliardo, 361 U.S. 281 (1960), held that Article 
could not constitutionally be applied te civilian 
employees of the armed forces serving in a foreign 
country. .- 

The trend of the United States Supreme 

Court decisions is clear. The Court has systematically 
held as unconstitutional any attempt by the military 

to exercise courts-martial jurisdiction over 

civilians. The present attempt by the military 

to usurp the power vested only in civil courts 

should meet with the same demise as its previous 
attempts. The military should be directed once 

and for all that only in those situations where 

the civil courts are not open and operating may 

the military subject a civilian to trial before 


a military tribunal. 
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Accordingly, it is submitted that since 


Article 2 (10) is not limited to those situations 


where the civil courts are not open and operating, 
and apparently it could not be reasonably inter- 
preted to be so limited, and since the civil courts 
in both South Vietnam and the United States were 
open and operating at the time the alleged offense 


oceurred, Article 2 (10) is unconstitutional. 


It 
The Conflict in Vietnam Does Not Consti- 
tute a "Time of War" Within the Meaning 


of That Phrase as Used In Article 2 (10), 
Uniform Code of Military Justice (10 U.S. 


Code § 802(10)). 


Assuming, without conceding, the constitu- 
tionality of Article 2 (10), Uniform Code of Military 
Justice, appellant respectfully submits that the 
Vietnamese conflict is not a "time of war" within 
the meaning of that phrase as used in Article @ (10), 
because to hold otherwise would render Article 2 (10) 
unconstitutional. 

A fundamental prineiple of the law of the 
United States is that all enactmentsof Congress must 
be in compliance with the Constitution. Since 


Article 2 (10) on its face deprives a person of his 
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rights guaranteed by Article III, Section | 2, and 
the Fifth and Sixth Amendments of the United States 
Constitution, Congress would have to rely on some 
express power given to it in the Constitution to 
validly enact such legislation. The only express 
powers in the Constitution on which Congress could 
possibly rely in promulgating Article 2 (10) are 
the following: | 

1. Article I, Section 8, Clause 14, which 
provides as follows: 

"M> make rules for the govern- 
ment and regulation of the land and 
naval Forces;" (emphasis added 


2. Article I, Section 8, Clause 11, which 


provides as follows: 


"To declare War, grant Letters 
of Marque and Reprisal, and make 
Rules concerning Captors on Land 
and Water;" (emphasis added) 


3. Article I, Section 8, Clause 18, which 


provides as follows: 


"TM make all Laws which shall 
be necessary and proper for carrying 
into Execution the foregoing Powers, 
and all other Powers vested by this 
Constitution in the Government of 
the United States, or in any pepe 
ment or officer thereof." 


- 26 - 


Concerning Article I, Section 8, Clause 14, 
Congress’ powers are limited to making rules and 
regulations of “the land and naval Forces." The 
common and ordinary interpretation of this phrase 
would limit Congress! powers to making rules for 
only those who are "members" of the land and naval 
forces. 

In Toth v. Quarles, supra, the Government 
argued that Article I, Section 8, Clause 14 of the 
Constitution gave Congress the authority to promul- 


gate a statute authorizing the trial by courts-mar- 


tial of discharged servicemen. Mr. Justice Black, 


in delivering the majority opinion of the Court, 
stated as follows: 


"Tt has never been intimated by this 
Court .. . that Article I military 
jurisdiction could be extended to 
civilian ex-soldiers who had severed 
all relationship with the military 
and its institutions. To allow this 
extension of military authority would 
require an extremely broad construc- 
tion of the language used in the 
constitutional provision relied on. 
For given its natural meaning, the 
power granted Congress 'T> make 
Rules’ to regulate ‘the land and 
naval Forces' would seem to restrict 
court-martial jurisdiction to persons 
who are actually members or part o 


the arme orces. There 1s a 
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| 
compelling reason for construing 
the clause this way: any expan- 
sion of court-martial jurisdic- 
tion like that in the 1950 Act 
necessarily encroaches on the 
jurisdiction of federal courts 
set up under Article III of the 
Constitution where persons on 
trial are surrounded with more 
constitutional safeguards than 
in military tribunals." 350 U.S. 
at 14, 15. (emphasis added) 


In Reid v. Covert, supra, Mr. Justice Black, 


in delivering the opinion of the Court, again dis- 

: | 
cussed the limited scope of Article I, Section 8, 
Clause 14. In this regard, Mr. Justice Black stated: 


"(tf] the language of Clause 14 is 
given its natural meaning, the power 
granted does not extend to civilians-- 
even though they may be dependents 
living with servicemen on a military 
base. The term 'land and naval Forces! 
refers to persons who are members of 
the armed services and not to their 
civilian wives, children and other 
dependents. It seems inconceivable 
that Mrs. Covert or Mrs. Smith could 
have been tried by military authori- 
ties as members of the 'land and naval 
Forces! had they been living on a 
military post in this country.) Yet 
this constitutional term surely has 
the same meaning everywhere. The 
wives of servicemen are no more mem- 
bers of the 'land and naval Forces' 
when living at a military post: in Eng- 
land or Japan than when living at a 
base in this country or in Hawaii or 
Alaska." 354 U.S. at 19, 20. | (em- 
phasis added) 
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It is clear from the Court's opinions in 
both Toth and Reid that Congress' constitutional 
authority to enact legislation pursuant to Article I, 
Section 8, Clause 14, is limited to those enactments 
which affect only "members of the land and naval 


Forces :" 


In the present situation, the Government 
does not contend that the appellant in his status 

as a merchant seaman is a member of "the land and 
naval Forces." Therefore, the Government cannot 

rely on Article I, Section 8, Clause 14 as Congress' 
constitutional authority for enacting Article 2 (10) 

of the Uniform Code of Military Justice. 

In regard to Article I, Section 8, Clause 18, 


which is commonly referred to as the "Necessary and 


Proper Clause", the Government in Reid argued that 


the Necessary and Proper Clause, when taken in con- 
junction with Article I, Section 8, Clause 14, 
allows Congress to authorize the trial of civilians 
by military tribunals and under military law. The 
Government claimed that the two clauses together 
constitute a broad grant of power "without limita- 
tion" authorizing Congress to subject all persons, 


civilians and soldiers alike, to military trial if 
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"necessary and proper" to govern and regulate the 
lana and naval forces. In holding that the 


Necessary and Proper Clause does not broaden the 
| 
scope of Clause 14, Mr. Justice Black stated: 


"It is true that the Constitution 
expressly grants Congress power to 
make all rules necessary and proper 
to govern and regulate those persons 
who are serving in the ‘land and naval 
Forces." But the Necessary and Proper 
Clause cannot operate to extend military 
jurisdiction to any group of persons 
beyond that class described in 
Clause 14--'the land and naval Forces.' 
Under the grand design of the Consti- 
tution civilian courts are the normal 
repositories of power to try persons 
charged with crimes against the United 
States. And to protect persons brought 
before.these courts, Article III and 
the Fifth, Sixth, and Eighth Amendments 
establish the right to trial by jury, 
to indictment by a grand jury and a 
number of other specific safeguards. 
By way of contrast the jurisdiction 
of military tribunals is a very limit- 
ed and extraordinary jurisdiction de- 
rived from the eryptic language in 
Art. I, § 8, and, at most, was intended 
to be only a narrow exception to the 
normal and preferred method of trial 
in courts of law. Every extension of 
military jurisdiction is an encroach- 
ment on the jurisdiction of the, civil 
courts, and, more important, acts as a 
deprivation of the right to jury trial 
and of other treasured constitutional 
protections. Having run up against the 
steadfast bulwark of the Bill of Rights, 
the Necessary and Proper Clause; cannot 
extend the scope of Clause 14," 354 U.S. 
at 20, 21. (emphasis added) 
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See also, Ex parte Henderson, 11 Fed. Cas. 1067, 
No. 6,349 (1878). 

As indicated by the above quoted language, 
the Court in Reid made it quite clear that the 
Necessary and Proper Clause did not extend Congress' 
constitutional authority to regulate the land and 
naval forces so as to permit Congress to enact legis- 
lation providing for the military trial of civilians 
“accompanying the armed forces." 

Thus, in the present situation, the Govern- 
ment cannot rely on either Article I, Section 8, 
Clause 14, or the Necessary and Proper Clause to 
demonstrate the constitutional authority of Congress 
to enact Article 2 (10) of the Uniform Code of Mili- 
tary Justice. 

The only remaining express power in the 
Constitution is Article I, Section 8, Clause 11, which 
authorizes Congress "To declare War." 

In Reid v. Covert, supra, the Court, in 
discussing the military trial during World Wars I and 


II ("declared wars") of civilians performing services 


for the armed forces "in the field", stated as follows: 


"mo the extent that these cases 
can be justified, insofar as they 
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involve trial of persons who are 

not 'members' of the armed forces 

they must rest on the Government's 

'war powers.'" 354 U.S. at 33.) 

Basically, the "war powers" of Congress 
are derived from its power to declare war pursuant 
to Article I, Section 8, Clause 11. From this 
direct grant, the general mandate to make! all laws 
necessary and proper pursuant to Article Tr, Sec- 
tion 8, Clause 18 gives Congress its war powers. 


Although there have been cases arising 


out of World War II in which the Supreme court has 
2 


liberally construed Congress' "war powers", in a 
recent decision, the Supreme Court has limited the 
scope of Congress! "war powers." In United States 

y. Robel, ___U.S. ___ (1987), 88S. ct. 419 (1967), 
Mr. Chief Justice Warren, in concluding that a stat- 
ute authorizing the prosecution of Communists who 
were employed in defense facilities was unconstitu- 
tional, stated: 


"(pJhe phrase 'war power’ cannot 
be invoked as a talismanic incan- 
tation to support any exercise of 
congressional power which can be 
brought within its ambit. [E]ven 
the war power does not remove 
| 
po ee | 
2/ Hirabayashi v. United States, 320 U.S! 81 (1943); 
Lichter v. United States, 334 U.S. 742 (1948) . 
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constitutional limitations safe- 
Soe essential liberties." 
8S. Ct. at 423. 


See also, Schneider v. Smith, U.S. (1968), 
88 Ss. ct. 682 (1968). 

The court in Brown v. Winter, 50 F. Supp. 
804 (D.C. W.D. Wis. 1943), set forth the concept of 
Congress! "war powers" most succinctly. In holding 
that the Emergency Price Control Act of 1942 was 
constitutional, the court stated: 

"(The Act] in question is based on 

Section 8 of Article I of the Consti- 

tution of the United States which 

includes the powers conferred upon 

Congress to declare war and to make 

all laws necessary and proper for 


carrying that express power into 
execution." 50 F. Supp. at 806. 


See also, Woods v. Miller Co., 333 U.S. 138, 141 


(1948); Hamilton v. Kentucky Distilleries, 251 U.S. 
146, 161 (1919). As indicated by the court in Brown, 


Congress' authority to enact legislation which would 
be considered an exercise of its "war powers" must be 
based on an express power in the Constitution. Thus, 
the power'of Congress to declare war in World War II 
gave it the authority under the Necessary and Proper 


Clause to!’ enact the Emergency Price Control Act of 1942. 


- 33 - 


Similarly, when Congress enacted 
Article 2 (10) of the Uniform Code of Military Jus- 
tice, it could have only done so pursuant to its ex- 
press power in the Constitution "to declare war," 
Thus, the military can exercise jurisdiction only in 


those cases arising out of armed conflicts in which 


Congress has formally declared war. Congress has 


never formally declared war in Vietnam. 

Admittedly, there have been cases involving 
provisions in the Uniform Code of Military Justice 
in which the Court has interpreted the phrase "time 
of war" to include the Korean War and the Boxer 
Rebellion, both of which were "undeclared wars." All 
of these cases involved servicemen. United States 
v. Bancroft, 3 USCMA 3, 11 CMR 3; United States Vv. 
Gann, 3 USCMA 12, 11 CMR 12; United: States v._Ayers, 
4 USCMA 232, 15 CMR 232; United States v. Sanders, 

7 USCMA 21, 21 CMR 147; and United States v. Shell, 
7 USCMA 646, 23 CMR 110; and Hamilton v. MeClaughry, 
136 F. . 445 (10th Cir. 1905). : 

The appellant believes that the courts in 
the above cases could constitutionally interpret the 
phrase "time of war" to include "undeclared wars", 


since Congress has the express power to make rules and 
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regulations regarding the government of the armed 
forces in time of war as well as in time of peace. 
Thus, Congress' express power to declare war would 
not have to be relied on to support the constitution- 
ality of the statutes involved in these cases. 

There were two Supreme Court cases which 
discussed "time of war." Neither of these cases in- 
volved the deprivation of constitutional rights. 

Bas v. Tingy, 4 Dallas 37 (1800), involved the ques- 
tion of salvage rights. Montoya v. United States, 

180 U.S. '261 (1901), involved the right of an individu- 
al to reparation for damages caused by hostile Indians. 

There have been several insurance cases 
which discussed whether or not the Korean conflict was 
a "war", within the meaning of that term as used in 
life insurance policies. The court in some of these 
eases concluded that the Korean conflict was a "war." — 

Sa were others that reached the opposite 


conclusion. In the present situation, the Court is 


3/ Thomas v. Metropolitan Life Insurance Co., 131 A.2ed 
600 (Sup. Ct. Pa. 1957); Western Reserve Life Insurance 
Co. v. Meadows, 261 S.W.2d 554 (Sup. Ct. Texas 1953); and 
Weissman v. Metropolitan Life Insurance Co., 112 F. Supp. 
420 (D.C. S.D. Calif. 1954). 


4/ See, é.g., Pyramid Life Insurance Company v. Masch, 
299 P.2a 117 (Colo. 1956). 
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not dealing with the interpretation of an insurance 
policy, but rather the constitutionality of an enact- 


ment by Congress. 


Based on the well-established rule of law 


that where there are two possible constructions of 

a statute that one should be adopted which | will save 
the statute from unconstitutionality (Anniston Mfg. 
Co. v. Davis, 301 U.S. 337, 351, 352 (1937), it is 
submitted that the phrase “time of war" as used in 
Article 2 (10) must be interpreted to mean only 


"declared wars." 


III 
The Appellant Was Not a Person "Serving 
With or Accompanying an Armed Force In 
The Field" Within The oa of That! 
1 


Phrase as Used in Article 2 (10), Uniform 
Code of Military Justice (10 U.S. Code 


§ 802(10)). 
Assuming, without conceding, that 


Article 2 (10) of the Uniform Code of Military 
Justice (10 U.S. Code § 802(10)), is constitutional 
and that the present conflict in Vietnam has placed 
this nation “in a time of war" within the meaning of 
that phrase as used in Article 2 (10), the appellant 
respectfully submits that he was not "serving with 
or accompanying an armed force in the field" within 


the meaning of that phrase as used in Article 2 (10). 


Concerning this point, in order for the 
appellant to fall within the purview of Article 2 (10), 
this Court must find first, that his employment as 
an able-bodied seaman aboard the S.S. Amtank consti- 
tuted "serving with or accompanying an armed force", 
and that the DaNang area where the vessel was docked 
was "in the field." 

Admittedly, it is difficult to determine 
the factors necessary to constitute "serving with or 
accompanying an armed force." 

Five United States District Court cases 
were found involving merchant seamen in which the 
Court discussed whether or not such persons were 
"accompanying an armed force" so as to permit their 
trial by courts-martial. Three of these cases oc- 


curred during World War II, and two in World War I. 


In In re Berue, 54 F. Supp. 252 (D.c. S.D. 


Ohio 1944), the petitioner was a merchant seaman 
aboard a vessel owned by the United States Government. 
The vessel carried one United States Army officer and 
it received sailing orders "by command” of a Major 
General. The vessel's cargo was army supplies. The 


alleged offense was committed while petitioner's vessel 
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was on the high seas in a convoy consisting of some 


thirty vessels and destined for Casablanca. In 
| 
discussing whether or not the petitioner was ac- 


companying an armed force, the Court stated: 


"Tt has been stipulated that the 
Anthony Wayne had been assigned 
by the War Shipping Administra- 
tion to the army by letter of | 
allocation, thus the vessel 
became at that time, to all in+ 
tents and purposes, the property 
of the army; in more pertinent, 
language, an army conveyance. | 
Thereafter it was loaded exclu- 
sively with military supplies, | 
at Pier 2, New York Port of Em- 
barkation. Prior to departure 

a General of the United States 
Army gave the Master detailed 
secret sailing orders in writ- 
ing, specifically directing 

that after 8 p.m. on the follow- 
ing day, no officer or member 

of the crew should have shore 
leave. It is therefore appar- 
ent that the army having taken 
control of the vessel, loaded 

it with its own cargo, assumed 
control, through the Master, 
of both the ship and its per- 
sonnel, adapting them to its 
purpose of secretly transport - 
ing its supplies to the specif- 
ic area where they were needed. 
The direction that there should 
be no shore leave was an appar- 
ent recognition on the part of 
the army, that every man on | 
board had potential ability to 
endanger the success of the | 
enterprise." 54 F. Supp. at 
255, 256. 
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Unlike the circumstances in Berue, in the 
present case the Government does not own the 
$.S. Amtank; it is privately owned. The vessel 
was never "assigned" to the armed forces. The 
Department of the Navy did not issue sail orders 
"by command", but through Military Sea Transporta- 
tion Service merely directed the master of the 
vessel where to pick up and off-load cargo. The 
Navy could not and did not attempt to direct the 
master of the vessel to at any time forbid shore 
leave. 

Based on the foregoing, it is clear that 
the factors relied on by the Court in Berue in its 
conclusion that the petitioner was accompanying an 
armed force are not present in the case before this 


Court. 


In McCune v. Kilpatrick, 53 F. Supp. 80 


(D.C. E.D. Va. 1943), the petitioner was a crew mem- 
ber aboard a vessel which was transporting approxi- 
mately 500 soldiers. Thus, it was clear that the 
petitioner in that case was literally accompanying 


an armed force. 
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In Ex parte Gerlach, 247 F. 616 (D.C. S.D.N.Y. 
1917), the Court held that an ex-merchant seaman 
aboard an army transport owned by the Government 
and commanded by an army officer, was a¢company ing 
an armed force. None of these factors are present 


in appellant's case. 


| 
In Ex parte Falls, 251 F. 415/(D.C. D. N.J. 
| 


1918), the seaman involved was directly employed 


by the Army. In the present case, appellant was 


employed by National Bulk Carrier, Inc., a privately 


owned firm. In this regard, it should be noted 
that the well-known authority on military law, 
Colonel Winthrop, would.not agree with the Court's 
conclusion in Ex parte Falls. He has stated that 
"  . .the mere fact of employment by the Government 
within the theatre of war does not bring the per- 
son within the application of the Article [prede- 
cessor provision to Article 2 (10)]." I Winthrop, 
Military Law and Frecedents (1920 ed.),| p- 135. 

In Hammond v. Squier, 51 F. Supp. 227 
(D.C. W.D. Wash. 1943), the petitioner was employed 
as a seaman aboard a vessel which was not a part 


of the Navy and the petitioner was not employed by 
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the Government. The cargo on the vessel consisted 

of materials for the military forces. The peti- 
tioner's presence on the vessel was neither essen- 
tial nor required to make available the cargo to 

any of the military authorities. The alleged offense 
was committed while the vessel was in an actual 
theatre of war. 

In Hammond, the Court concluded that the 
military could not subject the merchant seaman toa 
courts-martial. 

The facts in the present case are very simi- 
lar to those in Hammond. Appellant is a merchant 
seaman employed by a private firm. The vessel is 
privately owned and not a part of the Navy. Appel- 
lant's presence aboard the vessel was not necessary 
to off-load the cargo. 

The above cases all seem to indicate that 
there must be some direct functional relationship 
between the particular merchant seaman and the 
military; either in the form of direct employment 


by the!/military or direct control over the seaman 


by the military. See, Ex parte Weitz, 256 F. 58 
(D.C. Mass. 1919). 
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In the present case, the appellant is 
neither employed by the Government nor controlled by 
the military. Accordingly, it is submitted that 


appellant is not a person "serving with or accompanying 


an armed force." 
| 
Concerning the phrase "in the fiela", 

| 


Mr. Justice Black in his opinion in Reid v. Covert, 
| 
supra, stated: 


"there have been a number of decisions in 
the lower courts which have upheld military 
trial of civilians performing services for 
the armed forces 'in the field' during 

time of war. 


(Citing in footnote 59, Perlstein v. U.S., 
151 F.2d 167, cert. granted, 327' U.S. 777; 
dismissed as moot, 335 U.o. 822; Hines v. 


Mikel, 259 F.28; Ex parte Jochen, 25/ F. 
200; Ex parte Falis, ool F HI5; Ex parte 
h, Oo7 F. 016 U.s., 13 


Gerlach, 5 3 Schilman v. 
F. Supp. 648, reversed in part, 164 F.2d 
649, cert. denied, 333 U.S. 837; In re Berue, 
54 fF. Supp. 250; McCune v. Kil atrick, 9553 
F. Supp. 80; In re Di Bartolo, 50 F. Supp. 
929). pa ENE DS 

| 
To the extent that these cases can be 
justified, insofar as they involved trial 
of persons who were not 'members' of the 
armed forces, they must rest on the 
Government's ‘war powers.' In the face 
of an actively hostile enemy, milicar: 
commanders necessarily have broad power 
over persons on the battlefront. rom 
a time prior to the adoption of the Con- 
stitution, the extraordinary circumstances 
present in an area of actual fighting have 


— thon 


been considered sufficient to permit pun- 
ishment of some civilians in that area 

by military courts under military rules." 
354 U.S. at 34 (emphasis added) 


At this point Mr. Justice Black refers his 
readers’ to footnote 60, where, citing Article 32 of 
the Articles of War of 1775 and Winthrop, "Military 
Law and Precedents" (1920 ed.) at 953 and 956, he says: 


"we have examined all the cases of military 
trial of civilians by the British or American 
Armies prior to and contemporaneous with the 
Constitution that the Government has ad- 
vanced or that we were able to find by in- 
dependent research. Without exception these 
cases appear to have involved trials during 
wartime in an area of battle - ‘in the field'- 
or in occupied enemy territory. Even in 

these areas there are only isolated instances 
of military trial of 'dependents' accompanying 
the armed forces. Apparently, the normal 
method of disciplining camp followers was to 
expel them from the camp or to take away 

their ration privileges." (emphasis added) 


At footnote 61, Mr. Justice Black makes the 
following comment: 
"Experts on military law, the Judge Advo- 


cate General and the Attorney General have 
repeatedly taken the position that ‘in the 


field' means in an area of actual fighting.” 

Authority Cited. 

Based on the above quoted language, it would 
appear that Mr. Justice Black considers "in the fiela" 
to mean "on the battlefront" or "an area of actual 


fighting.” 
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The fact that there is fighting going on 


between hostile forces in certain areas of a country 
such as Vietnam does not mean that the entire country 
is a "battlefront’ or "an area of actual fighting." 
Certainly, the Court in Ex parte Milligan, supra, rec- 
ognized that although the United States wes in the 
midst of a civil war, the state of Indiana, where 
the alleged offense was committed, could not be con- 
sidered as a battlefront since it was too far removed 
from hostilities. 71 U.S. at 126. 

Apparently, the appellees are dontending that 
the entire country of Vietnam is a battlefront. 

However, Since the initial airs of Marines 
on nearby Red Beach on March 8, 1965, there have been 
no hostilities, no fighting, on or near the area where 
the S.S. Amtank was moored. When the Marines landed 
in March 1965, they were met by a welcome party of 
Vietnamese headed by the Mayor of DaNang, Mr. Thein, 
and the I Corps Commander, General Thi. ‘The Marines 
were greeted by university students with flower 
leis. | 

On August 11, 1967, the city of DaNang and 


anarea of many miles surrounding it was considered 


a 


safe and secure from Vietcong activity. United 
Service Organizations, which by their own regula- 
tions cannot operate in an area until the Depart- 
ment of Defense certifies the security of the area, 
had been'in operation in DaNang for well over a 

year prior to August 11, 1967. Hundreds of civilians, 
many of them women, were in the DaNang area. Ap- 
proximately 100 yards north from Mamasan's Bar, 

where the offense allegedly occurred, is located 

a beach house which is reserved for the recreational 
use of the Assistant Commander, III Marine Amphibious 
Force. Approximately 500 yards south of Mamasan's 
Bar is located an Officer's Club and Rest and 
Rehabilitation Center, which had been in operation 


about a year prior to August 11, 1967. 


By August 11, 1967, the groups of Viet Cong 


who had operated in the DaNang area prior to the 
arrival of the Marines had long since been cleared 
out. The sporadic and isolated acts of terrorism 
which continue to this day cannot be considered as 
constituting the DaNang area an area of active 
hostilities or a battlefront as contemplated by the 


term "in the field." Certainly, no one would consider 


= Ss 


the acts of terrorism and sniper fire in Detroit and 


Newark, New Jersey, which required the United States 
| 


Government to send armed troops to these areas as 
being a "battlefront" or "in the field." 
Accordingly, it is respectfully submitted 
that the area of DaNang where the S.S. Amtank was 
moored and where the alleged offense is gaid to have 


i 
occurred, can not be considered a "battlefront" or 


"in the field" for purposes of Article 2 (10). 
| 


DISPCSITION ON REMAND 


Appellant respectfully urges this Court 
to set aside the Order of the District Court denying 
appellant's petition for issuance of a writ of 
habeas corpus, and remand appellant's case to tke 
District Court instructing it to issue a writ of 
habeas corpus.requiring the Government to produce 
the appellant before the United States District Court 
for the District of Columbia. 


Respectfully submitted, 


Thomas inw 
701 Union Trust Building 
Washington, D.C. 20005 


Counsel for Appellant 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


1) Whether Article 2(10) of the Uniform Code of 
Military Justice (10 U.S.C. § 802(10)) is constitutional? 

2) Whether on August 11, 1967, there existed in Viet- 
nam and its offshore waters a “time of war” within the 
meaning of Article 2(10) of the Uniform Code of Mili- 
tary Justice? 

3) Whether on August 11, 1967, appellant was a per- 
son “serving with or accompanying an armed force in 
the field” within the meaning of Article 2(10) of the Uni- 
form Code of Military Justice? 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,681 


JAMES HENRY LATNEY, APPELLANT 
v 


Pau R. Icnatius, Secretary of the Navy et al., 
APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE * 


On February 26, 1966, National Bulk Carriers, Inc., a 
United States firm and owner of the S.S. Amtank, an oil 
tanker, executed a contract with Military Sea Transporta- 
tion Service, Department of the Navy, for the time char- 
ter of the S.S. Amtank for the transportation of petro- 
leum products to United States Armed Forces. After 
execution of the current charter and since June of 1967, 


1The following facts unless otherwise indicated were contained 
in Respondents’ Return and Answer to the Rule to Show Cause 
filed below. 


(1) 


2 


the $.S. Amtank has been engaged in an oil shuttle carry- 
ing petroleum products from Japan to United States 
Armed Forces in South Vietnam, principally to units lo- 
cated at Danang and Cam Ranh Bay. 

On July 5, 1967, appellant Latney signed articles of 
employment with the S.S. Amtank in Japan to serve as an 
Able-Bodied Seaman for a period of 12 months. Subse- 
quently on August 8, 1967, the S.S. Amtank arrived at 
China Beach in the Danang Harbor and remained there 
unti] August 14, 1967, during which time it discharged 
military petroleum products to the Petroleum Office, 
United States Naval Support Activity, Danang. 

On August 11, 1967, Latney left the S.S. Amtank and 
went ashore at Danang East on China Beach to a Viet- 
namese establishment known as Mamasan’s Beach Bar. 
Later the same day one Byethe Arthur Trimm, a United 
States citizen and an Able-Bodied Seaman, also a crew 
member of the S.S. Amtank, was fatally stabbed in 
Mamasan’s Beach Bar. Shortly thereafter Latney was 
arrested by two United States Marine Military Police and 
was confined in the III Marine Amphibious Force Brig 
pending further proceedings. 

Counsel was appointed a few days later and Latney was 
formally charged on August 25, 1967, with premeditated 
murder under Article 118(1) of the Uniform Code of 
Military Justice (10 U.S.C. § 918(1)). Trial was origi- 
nally scheduled for a date in October, but was continued 
into November and then to January 8, 1968, at the re- 
quest of defense counsel. 

On August 26, 1967, Latney signed a petition for a 
writ of habeas corpus prepared by counsel, which was sub- 
sequently filed in the United States Court of Military Ap- 
peals. The petition alleged lack of jurisdiction by re- 
spondents to try Latney by court-martial. After con- 
sideration of oral argument on October 3, 1967, and the 
briefs of parties, including amicus curiae briefs filed by 
the Judge Advocate Generals of the Air Force and Army, 
the United States Court of Military Appeals by order of 
October 9, 1967, denied the petition “for writ of habeas 


corpus and other relief . . . without prejudice to renew 
the question at the trial of the case.” (Mise. Docket No. 
67-12). Latney’s petition for reconsideration was denied 
on November 8, 1967. 

On December 29, 1967, civilian counsel for Latney was 
permitted to file in forma pauperis in the United States 
District Court for the District of Columbia a petition for 
a writ of habeas corpus in which it was alleged that Ar- 
ticle 2(10) of the Uniform Code of Military Justice (10 
U.S.C. § 802(10)) was unconstitutional as applied to ap- 
pellant (H.C. 589-67). The matter was heard before The 
Honorable George L. Hart, Jr. on January 15, 1968, at 
which time the Government offered into evidence without 
objection the entire record of the earlier proceedings be- 
fore the United States Court of Military Appeals.? Upon 
the conclusion of the hearing the court sustained respond- 
ents’ contentions that: (1) On August 11, 1967, there 
existed in Vietnam and its offshore waters a “time of 
war” within the meaning of Article 2(10) of the Uniform 
Code of Military Justice; (2) On August 11, 1967, Lat- 
ney was a person, “serving with or accompanying an 
armed force in the field” within the meaning of Article 
2(10); (3) Article 2(10) is constitutional. The court 
ordered the rule to show cause to be discharged and the 
petition dismissed. Leave to proceed on appeal in forma 
pauperis was granted by the District Court on February 
14, 1968. On February 23, 1968, this Court denied by 
per curiam order appellant’s motion requesting that the 
court-martial proceedings be enjoined. 

The following facts became available subsequent to the 
District Court proceedings and are merely presented as 
additional background information for the Court. A Gen- 
eral Court-Martial was convened by the Commanding 


2 We note here that neither in oral argument nor in its Return and 
Answer to the Rule to Show Cause and Supporting Memorandum, 
did respondents ever concede that hostilities had not occurred near 
the China Beach area where the S.S. Amtank was moored, or that 
the general vicinity of Danang was free from threats of enemy 
attack. See Brief for Appellant at 5-6. 
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General, Force Logistic Command, Fleet Marine Force 
Pacific for the trial of Latney on charges of premeditated 
murder. Pre-trial proceedings were conducted from Janu- 
ary 8, 1968, through January 10, 1968, and again on Feb- 
ruary 12, 1968. Trial on the merits commenced on Feb- 
ruary 19, 1968 and continued until February 25, 1968, at 
which time following his conviction for unpremeditated 
murder, Latney was sentenced to confinement at hard la- 
bor for a period of 15 years. Appellant’s conviction is 
presently under review by the Staff Legal Officer to the 
Convening Authority pursuant to Article 61 of the Uni- 
form Code of Military Justice (10 U.S.C. § 861).° 


CONSTITUTIONAL PROVISIONS AND STATUTES 
INVOLVED 


Article I, Section 8, United States Constitution, pro- 
vides in pertinent part: 


Cl. I. The Congress shall have Power to lay and 
collect Taxes, Duties, Imports, and Excises, to pay 
the Debts and provide for the common Defense and 
general Welfare of the United States; ... 

Cl. 10. To define and punish Piracies and Felonies 
committed on the high Seas, and Offenses against the 
Law of Nations; 

Cl. 11. To declare War, grant Letters of Marque 
and Reprisal, and make Rules concerning Captures 
on Land and Water; 

Cl. 12. To raise and support Armies, but no Ap- 
propriation of Money to that Use shall be for a long- 
er Term than two Years; 

Cl. 18. To provide and maintain a Navy; 

Cl. 14. To make Rules for the Government and 
Regulation of the land and naval Forces; 

Cl. 15. To provide for calling forth the Militia to 
execute the Laws of the Union, suppress Insurrec- 
tions and repel Invasions; 


3 Information furnished by: The Appellate Government Division, 
Office of the Judge Advocate General of the Navy, Washington, D.C. 
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Cl. 18. To make all Laws which shall be necessary 
and proper for carrying into Execution the foregoing 
Powers, and all other Powers vested by this Consti- 
tution in the Government of the United States, or in 
any Department or Officer thereof. 


The Fifth Amendment to the United States Constitu- 
tion provides: 


No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment 
or indictment of a Grand Jury, except in cases aris- 
ing in the land or naval forces, or in the Militia, 
when in actual service in time of War or public dan- 
ger; nor shall any person be subject for the same 
offence to be twice put in jeopardy of life or limb; 
nor shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, lib- 
erty, or property, without due process of law; nor 
shall private property be taken for public use without 
just compensation. 


The Sixth Amendment to the United States Constitu- 
tion provides: 


In all criminal prosecutions, the accused shall en- 
joy the right to a speedy and public trial, by an im- 
partial jury of the State and district wherein the 
crime shall have been committed, which district shall 
have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; 
to be confronted with the witnesses against him; to 
have compulsory process for obtaining Witnesses in 
his favor, and to have the Assistance of Counsel for 
his defense. 


Title 10, United States Code, Section 802 provides in 
pertinent part: 


Art. 2. Persons subject to this chapter... . 


(10) In time of war, persons serving with or ac- 
companying an armed force in the field. 
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Title 10, United States Code, Section 918 provides in 
pertinent part: 


Any person subject to this chapter who, without 
justification or excuse, unlawfully kills a human 
being, when he— 


(1) has a premeditated design to kill; 
(2) intends to kill or inflict great bodily harm;... 


is guilty of murder, and shall suffer such punishment 
as a court-martial may direct, except that if found 
guilty under clause (1) or (4), he shall suffer death 
or imprisonment for life as a court-martial may di- 
rect. 


SUMMARY OF ARGUMENT 


I 


Article 2(10) of the Uniform Code of Military Justice 
(10 U.S.C. §802(10)) which authorizes the trial by 


court-martial of persons serving with or accompanying 
an armed force in the field, who commit offenses under 
the military code, is an appropriate exercise of Congress’ 
war powers. The pertinent clauses of Article I, Section 
8 which comprise the war powers have been interpreted 
as a collective source of authority enabling the Govern- 
ment to take any action reasonably related to the success- 
ful prosecution of war. Hirabayashi v. United States, 
320 U.S. 81 (1943). Numerous examples of the use of 
the war powers conclusively indicate that their exercise 
is not conditioned on a formal declaration of war. More- 
over, Congress in enacting the Articles of War and the 
later Uniform Code of Military Justice relied on all war 
powers inherent in the Constitution. 

It is quite clear that since the adoption of the Consti- 
tution the exercise of the war powers by the President 
and Congress has been sustained on a number of occasions 
without a prior and formal declaration of intent. United 
States Armed Forces engaged in hostilities with France in 
1799 and again with Mexico in 1846. In neither case did 
Congress declare war prior to military participation in 
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the conflict. Additionally, the Civil War, the Indian wars, 
the Boxer Rebellion, and the Korean conflict were all rec- 
ognized as wars in which the commitment of United 
States Armed Forces was constitutionally authorized. 

Congress has reasonably acted to support the prosecu- 
tion of war by enacting Article 2(10) of the Uniform 
Code of Military Justice. From a time prior to the Con- 
stitution civilians who served with the armed forces in 
the field during time of war were subject to military jur- 
isdiction. The practice prevailed before and during the 
Revolutionary War, and it was undoubtedly intended by 
the drafters that Congress should have the authority to 
include civilians within the customary wartime limits of 
military jurisdiction. Since the Constitutional Conven- 
tion every version of the Articles of War and the Uni- 
form Code of Military Justice enacted by Congress has 
contained such a provision. 

Mr. Justice Black in Reid v. Covert, 354 U.S. 1 (1957), 
reaffirmed that military jurisdiction over civilians in the 
field in wartime was an appropriate exercise of the Gov- 
ernment’s war powers, and that individuals brought to 
trial under these conditions would be punished by mili- 
tary courts under military rules. The right to trial by 
jury was a procedure unknown to courts-martial, and the 
Constitution expressly exempts cases “arising in the land 
and naval forces” from the Sixth Amendment’s jury re- 
quirement. Appellant was not deprived of his right to a 
jury trial inasmuch as the class of cases “arising in the 
land and naval forces” was intended by the framers to be 
coterminous with the customary scope of military juris- 
diction exercised at the time the Constitution was drafted. 


II 


Congress has indicated its support of the armed con- 
flict in Vietnam by enacting legislation designed to sus- 
tain the conduct of military operations. The gross ex- 
penditure of both human and materiel resources exceeds 
the level encountered in all but three other wars in the 
Nation’s history. By any pragmatic test the intensive 
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combat operations in progress in Vietnam on August 11, 
1967, amounted to a time of war. 


it 


Appellant Latney’s presence in Vietnam and the off- 
shore waters placed him “in the field” for purposes of the 
Uniform Code of Military Justice. That area corresponds 
to the location of actual hostilities and the contiguous ter- 
ritory in which hostilities are likely to occur. Undeniably 
on August 11, 1967, the enemy forces operating in and 
around Danang had the offensive capability to launch an 
attack in the vicinity of China Beach where the S.S. Am- 
tank was moored. By assisting in the field in direct sup- 
port operations which vitally affected the military’s capa- 
bility to sustain combat action in Vietnam, Latney in- 
volved himself in the prosecution of the war as intimately 
as the average serviceman in the combat zone. His ac- 
tivity rightfully qualified him as serving with or accom- 
panying the armed forces. 


ARGUMENT 


I. Article 2(10) of the Uniform Code of Military Justice 
(10 U.S.C. § 892(10)) is constitutional. 


A. The war powers of the Government are derived 
generally from Article 1, Section 8 of the Constitu- 
tion and authorize Congress to enact all legislation 
reasonably related to the successful prosecution of 
war. 


Although thé various clauses of Article 1, Section 8 of 
the Constitution have been referred to as the individual 
sources of Congress’ war powers, these provisions repre- 
sent only a partial statement of the inherent rights of na- 
tionality. 


It results that the investment of the federal gov- 
ernment with the powers of external sovereignty did 
not depend upon the affirmative grants of the Consti- 
tution. The powers to declare and wage war, to con- 
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clude peace, to make treaties, to maintain diplomatic 
relations with other sovereignties, if they had never 
been mentioned in the Constitution, would have vest- 
ed in the federal government as necessary concomi- 
tants of nationality.* 


The respective clauses of Article I, Section 8 must be 
viewed then, not as limitations to Congress’ war powers, 
but rather as a reaffirmation that such rights were legiti- 
mately accorded to the new republic. In this context, 
“The complete and undivided character of the war power 
is not disputable.” Northern Pac. Ry. Co. v. North Da- 
kota, 250 U.S. 135, 149 (1919). Even in their entirety 
the pertinent clauses of Article 1, Section 8 provide only 
an outline from which the Government’s right to wage 
war is derived. Singularly they afford few solutions to 
the myriad of problems encountered by a nation in time 
of war. Only when the respective clauses are interpreted 
as a whole, as a collective source of power, is there to be 
implied from the Constitution the all encompassing au- 
thority to wage war, and, “The power to wage war is the 
power to wage war successfully.” * As a result very few 


+ United States v. Curtis-Wright Corp., 299 U.S. 304, 318 (1986). 


5 The clauses referred to in the text are cited as Constitutional 
Provisions, supra at 4. 


‘Charles E. Hughes, War Powers Under the Constitution, 42 
A.B.A. Reports 232, 238 (1917). In explaining the intentions of the 
framers of the Constitution, Justice Hughes went on to remark at 
239-240: 


In equiping the National Government with the needed authori- 
ty in war, they tolerated no limitations inconsistent with that 
object, as they realized that the very existence of the Nation 
might be at stake and that every resource of the people must 
be at command . . . He [Hamilton in the Federalist, No. 23) 
again emphasizes the same idea in these words: “The cir- 
cumstances that endanger the safety of nations are infinite, 
and for this reason no constitutional shackles can wisely be 
imposed on the power to which the care of it is committed. 
The power ought to be coextensive with all the possible combi- 
nations of such circumstances; and ought to be under the 
direction of the same councils which are appointed to preside 
over the common defense.” 


[Footnote continued on page 10] 
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restraints are applicable to the Congress when it legislates 
for the efficient and effective prosecution of war. 

The Supreme Court has not been unmindful of the 
range of problems which are generated during a time of 
war. Repeatedly it has approved legislative and execu- 
tive responses to unforeseen exigencies, and the Court has 
emphatically refrained from inhibiting this Nation in the 
exercise of its war powers. During periods of armed con- 
flict against hostile forces, questions of national defense 
and foreign policy are paramount. In protecting those 
interests, all measures which are reasonably designed to 
assist the war effort and which derive from the implemen- 
tation of the war powers are legitimate and constitutional. 
The identical conclusion was reached in Hirabayashi v. 
United States, 320 U.S. 81, 93 (1943), where Chief Jus- 
tice Stone embraced an expansive and permissive ap- 
proach in delineating the scope of the Government’s war 
powers. 


It extends to every matter and activity so related 
to war as substantially to affect its conduct and 
progress. The power is not restricted to the winning 
of victories in the field and the repulse of enemy 
forces. It embraces every phase of the national de- 
fense including the protection of war materials and 
the members of the armed forces from injury and 


6 [Continued] 


It was in this view that the plenary power was given to 
Congress to wage war and to raise armies. . . . The power of 
the National Government to carry on war is explicit and 
supreme, and the authority thus resides in Congress to make all 
laws which are needed for that purpose; that is, to Congress 
in the event of war is confided the power to enact whatever 
legislation is necessary to prosecute the war with vigor and 
success, and this power is to be exercised without impairment 
of the authority committed to the President as Commander-in- 
Chief to direct military operations. (Emphasis added.) 


See also, Home Bldg. & L. Assn. V. Blaisdell, 290 U.S. 398, 426 


(1984) ; Ex Parte Endo, 323 U.S. 288, 298-299 (1944). Ex Parte 
Milligan, 71 U.S. 132, 139-140 (1866), concurring opinion. 
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from the dangers which attend the rise, prosecution 
and progress of the war.’ 


Furthermore, when Congress enacts legislation pursuant 
to its war powers it need not recite its intention in order 
to justify its action. Woods v. Miller, 333 U.S. 138, 144 
(1948). The authority to support particular legislation 
may be inferred from any combination of enumerated 
powers mentioned in Article 1, Section 8 as long as the 
action is reasonably related to the prosecution of war and 
the protection of our national interests. See United States 
v. Gettysburg Electric Railway, 160 U.S. 668, 681, 683 
(1896) . 

Even a cursory review of some of the numerous in- 
stances wherein the exercise of the war powers was sus- 
tained will reveal the extraordinary breadth and variety 
of executive perogative and congressional legislation 
available to meet wartime contingencies. Initially the war 
powers may be used to prepare for war, Ashwander v. 
Valley Authority, 297 U.S. 288, 326-328 (1936) ; Silesian 
—American Corp. v. Clark, 382 U.S. 469, 476 (1947) ; 
United States v. City of Chester, 144 F.2d 415, 419 (3d 
Cir. 1944), and in retrospect Congress may act to amel- 
iorate conditions caused by the war even after hostilities 
have ceased. Woods v. Miller, supra; Fleming v. Mohawk 
Co., 331 U.S. 111 (1947) ; Hamilton v. Kentucky Distil- 
leries Co., 251 U.S. 146 (1919). See Stewart v. Kahn, 11 
Wall. 493 (1870). The potential scope and adaptability 
of the war powers are exemplified by the following meas- 


7 The Chief Justice continued in his opinion at page 93: 


Since the Constitution commits to the Executive and to Con- 
gress the exercise of the war power in all the vicissitudes and 
conditions of warfare, it has necessarily given them wide scope 
for the exercise of judgment and discretion in determining 
the nature and extent of the threatened injury or danger and 
in the selection of the means for resisting it. . . . Where, as 
they did here, the conditions call for the exercise of judgment 
and discretion and for the choice of means by those branches 
of the Government on which the Constitution has placed the 
responsibility of war-making, it is not for any court to sit in 
review of the wisdom of their action or substitute its judgment 
for theirs. 
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ures which have all been found to affect reasonably the 
Government’s ability to wage war successfully: destroying 
private property, Juraqua Iron Co. v. United States, 212 
U.S. 297 (1909) ; authorization of conscription, Arver v. 
United States, 245 U.S. 366 (1918) ; regulation of local 
activities near federal military stations, McKinley v. 
United States, 249 U.S. 397 (1919) ; seizure and opera- 
tion of railroads, Northern Pac. Ry. Co. v. North Dakota, 
supra; control of local liquor traffic, Hamilton v. Kentucky 
Distilleries Co., supra; establishment of curfew, Hirabay- 
ashi v. United States, 320 U.S. 81 (1948) ; price control, 
Yakus v. United States, 321 U.S. 414 (1944) ; exclusion of 
citizens from sensitive areas, Korematsu v. United States, 
323 U.S. 214 (1944) ; appropriation of property, Silesian- 
American Corp. v. Clark, supra; rent control, Woods v. 
Miller, supra; and recovery of excessive profits, Lichter 
v. United States, 334 U.S. 742 (1948).° 

It is important to note that the war powers which per- 
mitted the activities described above were also the basis 
for the trial by military commission of enemy belliger- 
ents charged with offenses against the law of war. Con- 
gress in enacting the Articles of War incorporated the 
historical jurisdiction of military commissions into the 
military code, by relying principally on Article 1, Sec- 
tion 8, Clause 10 of the Constitution, which permits the 
punishment of offenses against the law of nations. In Re 
Yamashita, 327 U.S. 1, 7 (1946); Ex Parte Quirin, 317 
U.S. 1, 26 (1942). The compelling and significant con- 
clusion is that the respective versions of the Articles of 
War and the later Uniform Code of Military Justice were 
not entirely based on Congress’ express power to declare 
war. Obviously this militates against appellant’s bald as- 
sertion that Article 2(10) of the Uniform Code of Mili- 
tary Justice must be tied only to Clause 11 of Article I, 
Section 8 of the Constitution. The Supreme Court has 
apparently rejected such a literal and restrictive ap- 
proach by recognizing that the war powers are a flexible 


8 See United States v. Macintosh, 283 U.S. 605, 622 (1931). 
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and complete source of authority enabling the Govern- 
ment to take any appropriate action to support success- 
fully the use of armed force in protecting our national 
interests. 


B. Congress may exercise its war powers to wage and 
support an undeclared as well as a declared war. 


It is quite clear that since the adoption of the Constitu- 
tion the exercise of the war powers by the President and 
Congress has been sustained on a number of occasions 
without a prior and formal declaration of intent. Wheth- 
er this Nation could constitutionally engage in a limited 
war was an issue squarely presented to the Supreme 
Court in Bas v. Tingy, 4 Dall. 37 (1800). In determin- 
ing the extent of salvage rights payable upon recapture 
of a private vessel from the French in 1799 it was neces- 
sary to determine whether a state of war existed between 
the United States and France. Mr. Justice Washington 
assessed the nature of the conflict as follows: 


It may, I believe, be safely laid down that every 
contention by force between two nations, in external 
matters, under the authority of their respective gov- 
ernments, is not only war, but public war. If it be 
declared in form, it is called solemn, and is of the 
perfect kind; because one whole nation is at war with 
another whole nation, and all the members of the 
nation declaring war, are authorized to commit hos- 
tilities against all the members of the other, in every 
place, and under every circumstance. In such a war 
all the members act under a general authority, and 
all the rights and consequences of war attach to their 
condition, 

But hostilities may subsist between two nations, 
more confined in its nature and extent, being limited 
as to places, persons, and things and this is more 
properly termed imperfect war, because not solemn, 
and because those who are authorized to commit hos- 
tilities, act under special authority, and can go no 
farther than to the extent of their commission. Still, 
however, it is a public war, because it is an external 
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contention by force between some of the members of 
the two nations, authorized by the legitimate powers. 
It is a war between the two nations, though all the 
members are not authorized to commit hostilities such 
as in a solemn war where the government restrain 
the general power.° 


A similar opinion was advanced by Mr. Justice Chase: 


Congress is empowered to declare a general war, or 
congress may wage a limited war; limited in place, 
in objects, and in time.... 


* * * * 


What then is the nature of the contest subsisting 
between America and France? In my judgment, it is 
a limited, partial war. Congress has not declared war 
in general terms, but congress has authorized hostili- 
ties on the high seas by certain persons in certain 
cases .... 


* * * * 


. .. If congress had chosen to declare a general war, 
France would have been a general enemy; having 
chosen to wage a partial war, France was, at the time 
of the capture, only a partial enemy; but still she 
was an enemy. 


* * * * 


The acts of Congress have been analyzed to show 
that a war is not openly denounced against France, 
and that France is nowhere expressly called the ene- 
my of America; but this only proves the cireumspec- 
tion and prudence of the legislature.” 


94 Dall. 40-41. 


104 Dall. 43-45. A third opinion by Mr. Justice Patterson con- 
tained the following: 


Tk-> United States and the French republic are in a qualified 
state of hostility. An imperfect war, or a war, as to certain 
objects, and to a certain extent, exists between the two nations; 
this modified warfare is authorized by the constitutional author- 
ity of our country. It is a war quoad hoc. As far as Congress 
tolerated and authorized the war on our part, so far we may 
proceed in hostile operations. Id. at 45. 
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In a second ease also involving salvage rights during the 
same conflict Chief Justice Marshall again considered the 
relative situation of the United States and France. 


The whole powers of war being, by the constitution 
of the United States vested in congress, the acts of 
that body can alone be resorted to as our guides in 
this inquiry. It is not denied, nor in the course of the 
argument has it been denied, that congress may au- 
thorize general hostilities, in which case the general 
laws of war apply to our situation; or partial hostili- 
ties, in which case the laws of war, so far as they 
actually apply to our situation, must be noticed.” 


Following these occasions the Bey of Tripoli in 1801 
declared war upon the United States. A debate ensued 
in Congress to determine whether a formal declaration of 
war was necessary before retaliatory action could be 
taken. After the nature of the war power had been thor- 
oughly debated, to include the participation of both Jef- 
ferson and Hamilton,” Congress rejected the necessity for 
a formal declaration and instead passed a statute permit- 
ting the President to instruct the public vessels of the 
United States to “. .. seize and make prize of all vessels, 
goods and effects, belonging to the Bey of Tripoli... and 
also to cause to be done all such other acts of precaution 
or hostility as the state of war will justify ....”” 
[Emphasis added.] 


11 Talbot v. Seeman, 1 Cranch 1, 28 (1801). 


12 Hamilton urged the position that, 


It is the peculiar and exclusive province of Congress when 
the nation is at peace to change that state into a state of war; 
whether from calculations of policy, or from provocations, on 
injuries received; in other words, it belongs to Congress only 
to go to War. But when a foreign nation declares or openly 
and avowedly makes war upon the United States, they are 
then by the very fact already at war, and any declaration on the 
part of Congress is nugatory; it is at least unnecessary. 
(Emphasis in text.) 

1 Works of Alexander Hamilton, 746-747 (1851) cited in The Con- 


stitution of the United States of America, Legislative Reference 
Service (Government Printing Office, 1964) at $28. 


132 Stat. 129, 180 (1802), also cited in The Constitution of the 
United States of America, supra, note 12. 


16 


With the advent of the Civil War the question recurred 
whether hostilities could be conducted without a formal 
declaration by the Congress. In responding to the insur- 
rection President Lincoln ordered a blockade of southern 
ports. The subsequent Prize Cases, 2 Black 635 (1863), 
were litigated in an effort to determine possessory rights 
in captured vessels. The Supreme Court, in reaching the 
ultimate issues, found that the blockades were an appro- 
priate measure in an effort to subdue the insurgents since 
a state of war actually existed. 


War has been well defined to be, ‘That state in which 
a nation prosecutes its right by force.’ 


* * * * 


_.. A civil war is never solemnly declared; it be- 
comes such by its accidents—the number, power, and 
organization of persons who originate and carry it on 


* * * * 

As a civil war is never publically proclaimed, eo 
nomine against insurgents, its actual existence is a 
fact in our domestic history which the Court is bound 
to notice and to know.” 


The Court noted that American forces had been com- 
mitted in the earlier conflict with the Republic of Mexico 
prior to any formal declaration of war. It was only after 
the battles of Palo Alto and Resaca de la Palma had been 
fought, that Congress passed a statute recognizing the 


142 Black 666-667. At page 668 the Court remarked, 


If 2 war be made by invasion of a foreign nation, the Presi- 
dent is not only authorized but bound to resist force by force. 
He does not initiate the war, but is bound to accept the chal- 
lenge without waiting for any special legislative authority. 
And whether the hostile party be a foreign invader, or States 
organized in rebellion, it is none the less a war, although the 
declaration of it be “unilateral”. Lord Stowell . . . observes, 
“It is not the less a war on that account, for war may exist 
without a declaration on either side. It is so laid down by the 
best writers on the law of nations. A declaration of war by 
one country only, is not a mere challenge to be accepted or 
refused at pleasure by the other.” [Emphasis in text.] 
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existing state of war. The Court interpreted the Act as 
an implicit ratification of the President’s power to en- 
gage in limited hostilities.* 

After 1865 and before World War I, United States 
forces participated in both the Indian wars* and the 
Boxer Rebellion. In 1900 during the course of the latter 
conflict Hamilton, a member of the Army, killed a fellow 
soldier and was tried for murder under the 58th Article 
War by a court-martial convened at Pekin, China. Fol- 
lowing his conviction Hamilton moved in the civil courts 
to attack the legality of his court-martial by urging that 
jurisdiction attached only in time of war pursuant to the 
express provisions of the statute. In denying the writ of 
habeas corpus the court said: 


In the present case, at no time was there any formal 
declaration of war by the political department of this 
government against either the government of China 
or the “Boxer” element of that government. A for- 


152 Black 668. 


16 The indian wars, which lasted roughly for a century, from 
1790 to 1890, were also undeclared wars, but they were wars 
nonetheless. And in Montova v. United States, 180 U.S. 261, 
265 (1901), the Supreme Court explained that there could not 
be any declarations of war against Indian tribes, which “have 
as a rule shown a total want of that cohesive force necessary 
to the making up of a nation in the ordinary sense of the 
word”. Accordingly (page 267), “While, as between the United 
States and other civilized nations, an act of Congress is neces- 
sary to a formal declaration of war, no such act is necessary 
to constitute a state of war with an Indian tribe.” Then, after 
quoting from Bas v. Tingy, the Court said that Indian wars 
were “imperfect wars” within the classification there set forth, 
and concluded (page 267): “We recall no instance where Con- 
gress has made a formal declaration of war against an Indian 
Nation or tribe; but the fact that Indians are engaged in acts 
of general hostility to settlers, especially if the government has 
deemed it necessary to dispatch a military force for their sub- 
jugation, is sufficient to constitute a state of war. Marks v. 
United States, 161 U.S. 297 (1896)”. 


F. Wiener, Courts-Martial for Civilians Accompanying the Armed 
Forces in Vietnam, 54 A.B.A.J. 24, 25-26 (Jan. 1968). 
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mal declaration of war, however, is unnecessary to 
constitute a condition of war.” 


At the conclusion of its opinion the court implicitly 
found that both the Congress and the President had ex- 
ercised their constitutional authority when they initiated 
and then sustained armed intervention in China. 


By act of Congress the pay of the officers and men 
in the military service of this country during the 
time they were occupied in China was increased to 
the amount paid in time of actual war, notwithstand- 
ing the fact that during all the time of the military 
occupation of China by this and other foreign na- 
tions the government of China maintained with this 
and the other foreign nations engaged in such occu- 
pation a footing of peace, and notwithstanding the 
further fact that at no time was there any declara- 
tion of war on the part of this government against 
the government of China. Yet I am constrained to 
hold that by reason of the occupation of Chinese ter- 
ritory by the large military force of this government, 
under authority of the Department of War, the many 
conflicts between the forces of this government and 
the armed Chinese troops, and the recognition of a 
condition of war by the Congress of the United States 
in making payment to the officers and men of this 
government there engaged on a war basis and all 
the other facts and circumstances in this case, at 
the time the homicide in question was committed 
there prevailed in China a condition of war, within 
the spirit and intent of the fifty-eighth article of 
war, for that this government was there asserting its 
right of protection over the citizens and accredited 
representatives of this government, and their prop- 
erty, by force of arms; that the essential and requi- 
site jurisdictional facts authorizing a trial of peti- 
tioner by a general court-martial under the provi- 
sions of the fifty-eighth article of war, did and must 
of necessity be held to have existed; and that the 


17 Hamilton v. M’Claughry, 186 F. 445, 449 (1905). 
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judgment of that court must be upheld and enforced, 
and the writ denied.** 


Not until the Korean conflict in 1950 did the Govern- 
ment again have occasion to exercise its war powers with- 
out a preceding formal declaration. An examination of 
President Truman’s message delivered to Congress on 
July 19, 1950, following the outbreak of hostilities leaves 
little doubt but that he intended to utilize all possible 
war powers available to him under the Constitution.” 
Congress was simultaneously urged to pass all necessary 
legislation required for the prosecution of the war, and its 
subsequent reaction belies any assertion that it acted with 
substantial apprehension over the extent of its power.” 

The preceding historical references demonstrate the ex- 
istence of a constitutional foundation to support this coun- 
try’s military presence in the Republic of Vietnam, and 
they are evidence that the war powers have frequently 
provided authority for engaging in limited undeclared 
hostilities. Generally speaking, in these situations, the 
breadth and scope of the supporting legislation enacted 
by Congress is ample evidence of the Government’s intent 
to rely on the war powers. To intimate, therefore, as ap- 
pellant apparently does, that the Government may exercise 
its inherent right to wage war only after a formal dec- 
laration of intent is certainly disingenuous. Appellant 
seemingly ignores this country’s participation in a num- 
ber of undeclared wars throughout history. Coupled with 
his silence is his inability to discover any case disputing 
the Government’s well established right to wage a limited 
war. 


18 Td, at 451. 
19 1950 U.S. Code Cong. & Ad. News 1380. 


20 See for example, P-L. 655, 64 Stat. 408; P.L. 674, 64 Stat. 420; 
P.L. 763, 64 Stat. 773; P.L. 22, 65 Stat. 33; P.L. 28, 65 Stat. 40; 
P.L. 155, 65 Stat. 336; P.L. 179, 65 Stat. 423. 


21 See generally Winthrop, Military Law and Precedents, (Depart- 
ment of the Army Reprint, 1920), 668. (Hereafter cited as Win- 
throp) . 
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C. Congress has reasonably acted to support the prose- 
cution of war by perpetuating in Article 2(10) of 
the Uniform Code of Military Justice (10 USC. 
§ 802(10)) the historical scope of military jurisdic- 
tion over civilians in war time which existed prior 
to the Constitution. 


The provisions of the Uniform Code of Military Justice 
and its statutory predecessors, the various versions of the 
American Articles of War, find their origin in their Brit- 
ish counterparts which considerably predate the Constitu- 
tion. Both the 1765 and 1774 versions of the British Ar- 
ticles of War provided for military jurisdiction over cer- 
tain civilians.” 


All Suttlers and Retainers to a Camp, and all 
Persons whatsoever, serving with Our Armies in the 
Field, though no inlisted Soldiers, are to be subject 
to Orders according to the Rules and Discipline of 
War.” 


Similar provisions were carried over into the first Ameri- 
ean Articles of War adopted by the Provisional Congress 
of Massachusetts Bay, on April 5, 1775.** Subsequently on 
June 30, 1775, the Continental Congress enacted the in- 
itial Articles of War to govern the American Revolution- 
ary Army,” and in so doing retained jurisdiction over 


22 Samuel, who in 1816 wrote, An Historical Account of the British 
Army, and of the Law Military, indicated that the English practice 
of extending military jurisdiction over civilians in the field had its 
basis in the usage and customs of war, and was not a mere statu- 
tory creation. Cited in F. Wiener, Civilians Under Military Justice, 
at 203 (Chicago University Press, 1967). 


23 Section XIV, Art. XXIII of the British Articles of 1765, Win- 
throp, at 941; Section 14, Art. 23 of the British Articles of 1774, 
Davis, A treatise on the Military Law of the United States (3d ed. 
1913) at 593. 


24 Article 31 provided that: All sellers and retailers to a camp, 
and all persons whatsoever serving with the Massachusetts Army 
in the field, though not enlisted soldiers, are to be subject to the 
Articles, Rules and Regulations of the Massachusetts Army. Win- 
throp, at 950. 


25 Journals of the Continental Congress, Vol. II, p. III. Reprinted 
in Winthrop at 953. 
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civilians serving with the forces in the field.2? In the next 
revision of the Articles adopted by the Continental Con- 
gress on September 20, 1776, the practice was continued.” 
This prelude to the Constitutional Convention indicates 
that with the experience of the Revolutionary War so 
close at hand, the drafters inevitably intended to grant 
Congress authority to include civilians within the custo- 
mary wartime limits of military jurisdiction.* Congress 
expressly confirmed this understanding when it later reen- 
acted the Articles of War in 1806 and again in 1874. Each 
version recognized jurisdiction by the military over civil- 
ians serving with the armies in the field® Specifically 
Article 63 of 1874 provided: 


All retainers to the camp, and all persons serving 
with the armies of the United States in the field, 
though not enlisted soldiers, are to be subject to or- 
ders, according to the rules and discipline of war. 


In defining the class of individuals who came within the 
umbrella of Article 63 and who were considered serving 


with the armies, Colonel Winthrop revealed: 


This class, during the late war, was considerably 
more numerous than that of the camp-followers or 
private retainers. It consisted mostly of civilian 
clerks, teamsters, laborers and other employees of the 
different staff departments, hospital officials and at- 


26 Art, XXXII of 1775 reprinted in Winthrop at 956. 


27 Sec, XIII, Art. 23 of 1776, reprinted in Winthrop at 967. John 
Adams who essentially prepared the original draft of the Articles of 
War used the British Articles as his prototype and copied directly 
from them 3 Works of John Adams, (1851) 68-69, 83-84. 


28 There can be little doubt but that the framers of the Constitu- 
tion had knowledge that such jurisdiction over civilians serving 
with the armies in the field was actually exercised during the Revo- 
lutionary War. Accounts of various courts-martial are contained in 
the Writings of Washington. See Vol. 10, at 359, 507; Vol. 11, at 
86, 487; Vol. 12, at 242; Vol. 18, at 54, 314; Vol. 16, at 385-386; Vol. 
20, at 24-25, 97; Vol. 21, at 10, 22. 


29 Article 60 of 1806, reprinted in Winthrop at 981; Article 63 of 
1874, reprinted in Winthrop at 991. 
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tendants, veterinaries, interpreters, guides, scouts 
and spies and men employed on transports and mili- 
tary railroads and as telegraph operators.* 


The author supports his conclusions with a number of 
cases and reaffirms the historical and customary nature 
of the jurisdiction." In addition to Winthrop’s diligent 
research the opinions of the Attorney General and the 
Army’s Judge Advocate General lend further support to 
the Government’s contention that jurisdiction by the mili- 
tary over civilians who serve with armed forces in the 
field in time of war has been consistently interpreted to be 
an appropriate exercise of the war powers contained in 
the Constitution. 16 Op. Att’y. Gen. 13 and 48 (1878) ; 
Judge Advocate General of the Army, Dig. Op. JAG: 
1912, at 151-152, paras. LXIII A to LXIII D; éd., 1901, 
at 56-58, paras. 161-168; id., 1895, at 75-77, paras. 1-8; 
id., 1880, at 48-49, paras. 1-8; Winthrop, at 97-102. 
The first significant change in the statutory language 
occurred in 1916 when new Articles of War were enacted. 
Under Article 2(d), jurisdiction was specified to encom- 
pass civilians in peacetime who were without the terri- 
torial jurisdiction of the United States, and the status 
of “accompanying” was initially inserted. The traditional 
and historical wartime jurisdiction over civilians serv- 
ing with the armed forces in the field was made part of 
the same article.** The final refinement in drafting oc- 
curred in the 1950 version of the Uniform Code of Mili- 
tary Justice. Article 2(d) of 1916 was replaced by Arti- 
cles 2(10) and 2(11) containing the respective wartime 


30 Winthrop, at 99. 

31 Winthrop, at 98-100. 

32 Article 2(d), 1916; 39 Stat. 651: 
Art. 2. Persons subject to military law— 
(da) All retainers to the camp and all persons accompanying 
or serving with the armies of the United States without the 
territorial jurisdiction of the United States, and in time of war 
all such retainers and persons accompanying or serving in the 


field, both within and without the territorial jurisdiction of 
the United States, though not otherwise subject to these articles. 
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and peacetime jurisdiction over civilians. In the late 
1950’s Article 2(11) was successfully challenged in a 
series of cases before the United States Supreme Court 
which together declared the provision unconstitutional as 
applied to civilians in time of peace.™ The various opin- 
ions written by the Court were emphatic in distinguishing 
between wartime and peacetime conditions. It is particu- 
larly noteworthy that throughout the succession of these 
cases, neither the parties nor the Court ever intimated any 
doubt with regard to the constitutionality of Article 2 
(10) .** It was virtually conceded to be well settled and be- 
yond dispute. In this regard appellee directs this Court’s 
attention to the opinion of Mr. Justice Black in Reid v. 
Covert, 354 U.S. 1 (1957). The narrow question pre- 
sented for review was whether Article 2(11) could con- 
stitutionally authorize the court martial of a dependent 
wife accused of the capital offense of killing her husband 
(a member of the military) during time of peace. The 
Government’s theory that Mrs. Covert was included in 
the term, “land and naval Forces” as set forth in Article 
I, Section 8, Clause 14 of the Constitution was rejected 
by Justice Black. Nevertheless, he made an apparent ef- 


3310 U.S.C. § 802; 70 A Stat. 37: 
Art. 2. Persons subject to this chapter 
The following persons are subject to this chapter: 


(10) In time of war, persons serving with or accompanying 
an armed force in the field. 

(11) Subject to any treaty or agreement to which the United 
States is or may be a party or to any accepted rule of inter- 
national law, persons serving with, employed by, or accompany- 
ing the armed forces outside the United States. ... 


34 Reid v. Govert, 354 U.S. 1 (1957); Kinsella v. Singleton, 361 
U.S. 234 (1960) ; Grisham v. Hagan, 361 U.S. 278 (1960) ; McElroy 
v. Guagliardo, 361 U.S. 281 (1960). 


35 Mr. Frederick Bernays Wiener, an eminent authority on mili- 
tary law, who so ably represented Mrs. Covert before the Supreme 
Court in her successful challenge to Article 2(11) has recently 
published an article in the January 1968 issue of the American Bar 
Association Journal in which he upholds the constitutionality of 
Article 2(10) as applied in Vietnam. See note 16. 
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fort to clarify the limits of military jurisdiction over 
civilians. 

There have been a number of decisions in the lower 
federal courts which have upheld military trial of 
civilians performing services for the armed forces 
in the field’ during time of war. To the extent that 
these cases can be justified, insofar as they involved 
trial of persons who were not ‘members’ of the armed 
forces, they must rest on the Government's ‘war 
powers.’ In the face of an actively hostile enemy, 
military commanders necessarily have broad power 
over persons on the battlefront. From a time prior 
to the adoption of the Constitution the extraordinary 
circumstances present in an area of actual fighting 
have been considered sufficient to permit punishment 
of some civilians in that area by military courts 
under military rules. [Emphasis added.] *° 


In the footnotes Justice Black added: 


We have examined all the cases of military trial of 
civilians by the British or American Armies prior to 
and contemporaneous with the Constitution that the 
Government has advanced or that we were able to find 
by independent research. Without exception these 
cases appear to have involved trials during wartime 
in the area of battle—‘in the field’—or in occupied 
enemy territory. ... 

* * a * 


Article 2(10) of the UCMJ, 50 U.S.C. § 552(10), 
provides that in time of war [emphasis in text] per- 
sons serving with or accompanying the armed forces 
in the field are subject to court martial and military 
law. We believe that Art. 2(10) sets forth the maxi- 
mum. historically recognized extent of military juris- 
diction over civilians under the concept of ‘in the 
field’. [Emphasis added.]* 


The conditioning of wartime jurisdiction on presence “in 
the field” rather than on a declaration was not without 


36 354 US. 1, 33. 
37354 U.S. 1, 33-34, footnotes 60 and 61. 
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purpose and reflects the traditioinal view espoused by 
Winthrop over seventy years earlier: 


Protected as they are by the military arm, they owe 
it to the correlative obligation of obedience; and a 
due consideration for the morale and discipline of the 
troops, and for the security of the government against 
the consequences of unauthorized dealing and com- 
munication with the enemy, requires that these per- 
sons shall be governed much as are those with whom 
they are commorant {emphasis in text.] * 


Justice Black obviously did not feel compelled to read into 
Article 2(10) any saving requirement that war be de- 
clared. He implicitly acknowledged that the “war powers” 
were as appropriately exercised in time of limited war as 
they were after a formal declaration. 

Left intact by all the Supreme Court cases which con- 
sidered Article 2(11) was the long standing rule of con- 
struction upholding Congress’ power to provide for mili- 
tary jurisdiction over civilians serving with the armed 
forces in the field in time of war. No other interpreta- 
tion of the Constitution’s war powers would have been as 
consistent with the intentions of the framers and the mem- 
bers of Congress who adopted the original Articles of 
War.” 


In this first Congress sat many members of the 
Constitutional Convention of 1787. This Court has re- 
peatedly laid down the principle that a contempor- 
aneous legislative exposition of the Constitution when 
the founders of our Government and framers of our 
Constitution were actively participating in public af- 
fairs, long acquiesced in, fixes the construction to be 
given its provisions. Hampton & Co. v. United States, 
276 U.S. 394, 412 (1928). 


Accord, Murray’s Lesee v. Hoboken Land and Improve- 
ment Co., 59 U.S. 272, 279-280 (1855) ; Lithographic Co. 


38 Winthrop at 98. 


39 See Generally, F. Wiener, Civilians Under Military Justice, 
Appendix IV, at 305 (University of Chicago Press, 1967). 
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v. Sarony, 111 U.S. 58, 57 (1884); Ex Parte Quirin, 
317 US. 1, 41-42 (1942). 

A further significant statement in the quotation from 
Justice Black’s opinion was his conclusion that civilians 
brought to trial in the field during war would be punished 
by military courts under military rules. The military rules 
applicable in such a situation have historically been in- 
terpreted not to require a trial by jury. In arguing to the 
contrary, appellant would have this Court believe that 
the test for determining whether the military may con- 
stitutionally deprive a citizen of his right to a jury trial 
in time of war depends on the availability of civil courts 
which are open and operating. To this end he relies 
heavily on Ex Parte Milligan, 71 US. 1 (1866). That 
case, however, is entirely distinguishable on its facts, and 
moreover, it provides sound authority for the Govern- 
ment’s contention that trial by jury may not be demanded 
by one properly tried by court-martial. 

Milligan was a citizen of the United States who had 
lived in Indiana for twenty years at the time of his ar- 
rest in 1864. He was subsequently tried for certain 
criminal charges by a military commission organized 
under the direction of the military commander of the mili- 
tary district of Indiana. Following his conviction and the 
imposition of the death sentence Milligan petitioned for a 
writ of habeas corpus alleging a lack of jurisdiction in the 
military commission. At the time of his trial the civil 
courts in Indiana were open and operating, and a statute 
existed under which Milligan could have been charged. 
Ignoring this the military tribunal attempted to predicate 
jurisdiction first under the “laws and usages of war,” “° 
and secondly, under the mantle of martial law.” With re- 
spect to the first ground the Supreme Court found the 
“laws and usages of war” inapplicable to one, cee aan 
nowise connected with the military service.” “* The dis- 


4071 US. 121. 
4171 U.S. 124. 
4271 US. 121-122. 
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tinction the Court drew was an important one, for the 
opinion fully recognized that had Milligan been properly 
amenable to military jurisdiction he would not have been 
entitled to a trial by jury. After confirming that, “.. . 
the framers of the Constitution, doubtless, meant to limit 
the right of trial by jury, in the sixth amendment, to those 
persons who were subject to indictment or presentment 
in the fifth,” * the Court went on to declare: 


The discipline necessary to the efficiency of the 
army and navy, required other and swifter modes of 
trial than are furnished by the common law courts; 
and, in pursuance of the power conferred by the Con- 
stitution, Congress has declared the kinds of trial, 
and the manner in which they shall be conducted, for 
offenses committed while the party is in the military 
or naval service. Every one connected with these 
branches of the public service is amenable to the jur- 
isdiction which Congress has created for their gov- 
ernment, and, while thus serving, surrenders his 
right to be tried by the civil courts. {Emphasis 
added.] All other persons [emphasis in text], citi- 
zens of states where the courts are open, if charged 
with crime, are guaranteed the inestimable privilege 
of trial by jury.“ 


The Government was no more successful in urging that 
martial law prevailed in Indiana at the time of Milligan’s 
trial. The Court repudiated this approach on a finding 
that Indiana remained tranquil—unthreatened by inva- 
sion or the presence of hostilities.° There was absolutely 
no emergency to necessitate martial law. Three obvious 
and significant conclusions emerge in the wake of the 
opinion: no time of war existed in Indiana; Milligan was 
never in the field; and by no stretch of the imagination 
could he ever be considered as serving with the armed 
forces. Furthermore, concepts of martial law, even had 
they been operative in the Milligan case, would neverthe- 


4371 U.S. 123. 
4471 U.S. 123. 
4571 U.S. 126-127. 
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less be completely irrelevant to the use of the war powers 
in Vietnam. Martial law is infrequently enforced by the 
Government only within its own territory during periods 
of emergency to preserve public safety and order after 
local institutions have collapsed.* Thus, appellant’s 
theory that United States combat operations in the Repub- 
lie of Vietnam are subordinate to the principles of martial 
law suggests a basic confusion over the traditional forms 
of military jurisdiction.” 

The Milligan decision reaffirmed the traditional view 
that cases arising “in the land and naval Forces” were 


46 See, Winthrop at 799, 817-830. 


47 There are under the Constitution three kinds of military 
jurisdiction: one to be exercised both in peace and war; another 
to be exercised in time of foreign war without the boundaries 
of the United States, or in time of rebellion and civil war 
within states or districts occupied by rebels treated as belliger- 
ents; and a third to be exercised in time of invasion or insur- 
rection within the limits of the United States, or during rebel- 
lion with the limits of states maintaining adhesion to the 
National Government, when the public danger requires its 
exercise. The first of these may be called jurisdiction under 
MILITARY LAW, and is found in acts of Congress prescrib- 
ing rules and articles of war, or otherwise providing for the 
government of the national forces; the second may be distin- 
guished as MILITARY GOVERNMENT, superseding, as far 
as may be deemed expedient, the local law, and exercised by the 
military commander under the direction of the President, with 
the express or implied sanction of Congress; while the third 
may be denominated MARTIAL LAW PROPER, and is called 
into action by Congress, or temporarily, when the action of 
Congress cannot be invited, and in the case of justifying or 
excusing peril, by the President, in times of insurrection or 
invasion, or of civil or foreign war, within districts or locali- 
ties where ordinary law no longer adequately secures public 
safety and private rights. 


Ex Parte Milligan, 71 U.S. 182, 141-142 (1866) (concurring opin- 
ion of Chief Justice Chase). The case of Duncan v. Kahanamoka, 
327 U.S. 304 (1946) also cited by appellant was similarly concerned 
only with the subject of martial law. The Court frankly admitted 
at 313-314: “Our question does not involve the well-established 
power of the military to exercise jurisdiction over members of the 
armed forces, those directly connected with such forces, or enemy 
delligerents, prisoners of war, or others charged with violating the 
laws of war. [Emphasis added.] 


29 


intended to be exempt from the Sixth Amendment’s jury 
requirement. The scope of the exemption historically in- 
cluded all individuals who were properly amenable to 
court-martial jurisdiction as a matter of custom prior to 
the adoption of the Constitution.” The reference in the 
Milligan opinion embracing, “Everyone connected with 
these branches of public service” is undisputed evidence 
that the right to trial by jury was not operative when the 
individual was appropriately tried by court-martial. The 
Supreme Court has remained constant in this interpreta- 
tion as indicated by its opinion in Ex Parte Quirin, 317 
U.S. 1 (1942). The Court was asked to decide whether 
enemy belligerents captured within the United States 
could constitutionally be tried by a military commission 
for offenses against the law of war and the military 
code. Petitioners argued, inter alia, that the Constitu- 
tion required that they be tried by jury. The Court was 
not disposed to determine precisely whether the contro- 
versy was exempted from the Fifth Amendment as one, 
“arising in the land and naval Forces,” since it held 
that, “No exception [was] necessary to exclude from the 
operation of these provisions cases never deemed to be 
within their terms.” *’ But the Court indicated that trial 
by court-martial of a member of the services or one “as- 
sociated” with the forces was indeed a case outside the 
province of the Fifth and Sixth Amendments since it 
plainly arose in the land and naval forces. Earlier in 
its opinion the Court clarified the meaning of “associated” 
when it remarked, “[Congress] has provided for the trial 
and punishment, by courts-martial, of violations of the 
Articles by members of the armed forces and by specified 
classes of persons associated or serving with the Army.” * 
The unmistakable thrust of the opinion is that the class 
of cases arising in the land and naval forces was intended 
by the framers to be coterminous with the historical and 


48 Bz Parte Quirin, $17 U.S. 1, 38-43 (1942). 
497d. at 41. 


50 Td. at 41. 
51 Id. at 26-27. 
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customary scope of military jurisdiction exercised at the 
time the Constitution was drafted. Inasmuch as trial by 
jury was an unknown procedure in the courts-martial 
which exercised that jurisdiction, it may not be demanded 
as a matter of right. 


II. On August 11, 1967, the vast scale of United States par- 
ticipation in the Vietnam conflict authorized by Con- 
gress amounted to a “time of war” within the meaning 
of Article 2(10) of the Uniform Code of Military 
Justice (10 U.S.C. § 802(10)). 


The Government has previously demonstrated that both 
Congress and the President are entitled to exercise the 
Nation’s war powers without a prior and formal declara- 
tion of intent, As evidence of its support of the state 
of limited hostilities in the Republic of Vietnam the Con- 
gress has enacted a variety of legislation based on its 
constitutional authority to sustain an undeclared armed 
conflict. Appropriations for the military effort were the 
subject of P.L. 89-18, 79 Stat. 109; P.L. 89-374, 80 Stat. 
82; P.L. 89-687, 80 Stat. 997; and P.L. 90-5, 81 Stat. 6. 
Special funds were provided for the evacuation of depend- 
ents in P.L. 89-26, 79 Stat. 116, and free postal service 
was initiated in P.L. 89-315, 79 Stat. 1163. Restrictions 
on assistance to nations aiding North Vietnam were en- 
acted in P.L. 89-171, 79 Stat. 659. Hostile fire pay for 
servicemen in Vietnam was awarded in P.L. 90-207, 37 
U.S.C. § 310 (1964 Supp.), and increased income tax ex- 
clusions were made available in P.L. 89-739, 80 Stat. 1165. 
In addition, by Joint Resolution of August 10, 1964 (78 
Stat. 384, Gulf of Tonkin) Congress authorized the Presi- 
dent “to take all necessary steps, including the use of 
armed force, to assist any member or protocol state of the 
Southeast Asia Collective Defense Treaty * requesting as- 
sistance in defense of its freedom.” * 


52 The treaty was signed at Manila on September 8, 1954, and 
approved by the Senate on February 1, 1955 (6 U.S.T. 81, T.I.A.S. 
$170, 209 U.N.T.S. 28). 


53 The Court’s attention is directed to the following language from 
the Gulf of Tonkin Resolution: 
[Footnote continued on page 31] 
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The President of the United States on April 24, 1965, 
“Pursuant to the authority vested in me by Section 112 
of the Internal Revenue Code of 1954”, designated Viet- 
nam and the waters adjacent thereto, including an area 
of a distance of about 30 miles off shore, “as an area in 
which Armed Forces of the United States are and have 
been engaged in combat.” * Moreover, the United States 
has taken the position that the 1949 Geneva Conventions 
Relative to the Protection of War Victims apply in their 
entirety to the present situation thereby indicating that 
the hostilities in Vietnam constitute an international 
armed conflict. 

Congress having authorized the commitment of armed 
forces, it only remains to determine whether the nature of 
the limited hostilities amounts to a time of war. During 
the Korean conflict the civilian Judges of the United 
States Court of Military Appeals reviewed several cases 
requiring an interpretation of the phrase “time of war” 


53 [Continued] 


Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled (emphasis 
in text), That the Congress approves and supports the deter- 
mination of the President, as Commander in Chief, to take all 
necessary measures to repel any armed attack against the 
forces of the United States and to prevent further agression. 

Sec. 2. The United States regards as vital to its national 
interest and to world peace the maintenance of international 
peace and security in Southeast Asia. Consonant with the Con- 
stitution of the United States and the Charter of the United 
Nations and in accordance with its obligations under the South- 
east Asia Collective Defense Treaty, the United States is, 
therefore, prepared, as the President determines, to take all 
necessary steps, including the use of armed force, to assist any 
member or protocol state of the Southeast Asia Collective De- 
fense Treaty requesting assistance in defense of its freedom. 
78 Stat. 384. (Emphasis Added.) 


54 Executive Order 11216, April 27, 1965. In addition the Presi- 
dent has also authorized Armed Forces Mailing Privileges, Execu- 
tive Order 11255, November 10, 1965; and has established a Viet- 
nam Service Medal, Executive Order 11281, July 9, 1965. 


85“Memorandum for The Judge Advocate General”, JAGI 
1966/8797, 2 Nov. 1966, at 3. 
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as contained in various provisions of the Uniform Code 
of Military Justice. In finding that a state of war existed 
in Korea the Court, in United States v. Bancroft, 3 
U.S.C.M.A. 3 at 5-6 (1953), adopted a pragmatic ap- 
proach: 


We believe a finding that this is a time of war, with- 
in the meaning of the language of the Code, is com- 
pelled by the very nature of the present conflict; the 
manner in which it is carried on; the movement to, 
and the presence of large numbers of American men 
and women on, the battlefields of Korea; the casual- 
ties involved; the sacrifices required; the drafting of 
recruits to maintain the large number of persons in 
the military service; the national emergency legis- 
lation enacted and being enacted; the executive 
orders promulgated; and the tremendous sums being 
expended for the express purpose of keeping our 
Army, Navy and Air Force in the Korean theatre of 
operations. For our purpose, it matters not whether 
the authorization for the military activities in Korea 
springs from Congressional declarations, United Na- 
tions Agreements or orders by the Chief Executive. 
Within the limited area in which the principles of 
military justice are operative, we need consider only 
whether the conditions facing this country are such 
as to permit us to conclude that we are in a state 
of war within the meaning of the terms as used by 
Congress. A reading of the daily newspaper accounts 
of the conflict in Korea; an appreciation of the size 
of the forces involved; a recognition of the efforts, 
both military and civilian, being expended to main- 
tain the military operations in that area; and knowl- 
edge of other well-publicized wartime activities con- 
vinces us beyond any reasonable doubt that we are 
in a highly developed state of war .... We cannot, 
of course, arrive at a decision contrary to the clear 
intent of Congress, but in view of the historical de- 
velopment of this phase of military law, previous im- 
positions of wartime penalties during conflicts which 
were not clearly authorized by a Congressional] decla- 
ration, the wording of the Code, and the interpreta- 
tion Congress itself has placed on the hostilities by 
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re-establishing certain wartime rights, cause us to 
believe that when the President, as Commander-in- 
Chief, ordered members of the armed services into 
the conflict, he involved this country in hostilities to 
such an extent that a state of war existed; and that 
Congress, when it used the phrase “in time of war” 
in the military Code, intended the phrase to apply to 
that state regardless of whether it was initiated or 
continued with or without a formal declaration. 


Accord, United States v. Gann, 3 U.S.C.M.A. 12 (1953) .%* 
There have been a considerable number of other statutes 
employing the phrase “in time of war”, but Congress has 
also enacted many provisions which operated “in cases of 
emergency”; “emergency declared by The President”; 
national emergency expressly declared by Congress”; and 
“in time of war or national emergency.” 39 Op. Att’y Gen. 
348 (1939). Undeniably, the precision reflected in the 
drafting of these statutes goes far in confirming Congress’ 
intention to have the provisions of the Uniform Code of 
Military Justice apply in other than a formally declared 
war. 

In keeping with the analysis used by the Court of Mili- 
tary Appeals the following information is pertinent. The 
Department of Defense budget for fiscal year 1967 was 
approximately 70 billion dollars. United States Armed 
Forces in Vietnam total nearly 550,000 men, to include 
40,000 men serving in the United States Fleet off the shore 
of Vietnam. From 1961 through August of 1967, the total 
casualties of members of the United States Armed Forces 
resulting from combat operations in Vietnam were ap- 
proximately 13,365 dead and 79,000 hospitalized wound- 
ed. United States aircraft losses related to combat op- 
erations within Vietnam between 1961 and August of 
1967 were approximately: 


56 See Navios Corporation v. The Ulysses II, 161 F. Supp. 932, 938- 
989 (D. Md. 1958), aff’d, 260 F.2d 959 (4th Cir. 1958); Western 
Reserve Life Insurance Co. Vv. Meadows, 261 S.W.2d 554 (1953); 
Weissman Vv. Metropolitan Life Insurance Co., 112 F. Supp. 420 
(S.D. Calif. 1954). 
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Fixed Wing, North Vietnam—681 
Fixed Wing, South Vietnam—205 
Rotary Wing, North Vietnam— 7 
Rotary Wing, South Vietnam—306 


These statistics, while certainly not exhaustive, are suf- 
ficient to reflect the extent of our armed commitment in 
providing military assistance to the Republic of South 
Vietnam. To them may be added the additional figures on 
civilian injuries and refugees as well as the many descrip- 
tions of various military operations which commonly ap- 
pear in the daily news services. The above information 
indicates a gross expenditure of human and materiel re- 
sources which far exceeds the level encountered in all but 
three other major wars in the Nation’s history. When used 
as a pragmatic standard of reference it conclusively dem- 
onstrates that the intensive combat operations in progress 
in Vietnam on August 11, 1967, amounted to a time of 
war. 


III. On August 11, 1967, appellant Latney’s presence in the 
Republic of Vietnam and its offshore waters for the 
purpose of assisting in the direct support of combat 
operations constituted, “Serving with or accompanying 
an Armed Force in the field” within the meaning of 
Article 2(10) of the Uniform Code of Military Justice 
(10 U.S.C. § 802(10)). 


According to Winthrop the term “in the field” is prop- 
erly, “. . . confined both to the period and pendency of 
war and to acts committed on the theatre of war.” ” 
That definition is both reasonable and sound and encom- 
passes not only the area of actual hostilities but also the 
contiguous territory in which hostilities are likely to occur. 
The outer limits of any theatre of war can be practically 
determined by reference to the geographical area in which 
the enemy has the potential capability to launch offensive 
operations. Thus in both World I and II civilians as- 
signed to duty on the high seas in time of war aboard 


87 Winthrop p. 101. 


35 


merchant or military vessels delivering military supplies 
to the armed forces were considered as serving with or 
accompanying those forces in the field. In Ex Parte Ger- 
lach, 247 F. 616 (S.D. N.Y. 1917), petitioner challenged 
his conviction for failure to obey an order to stand watch 
on any army transport during an ocean crossing. In up- 
holding the court-martial’s jurisdiction to try the peti- 
tioner pursuant to Article 2(d) of the Articles of War, 
the court remarked: 


The words, “in the field” do not refer to land only 
but to any place, whether on land or water, apart 
from permanent cantonments or fortifications, where 
military operations are being conducted.* 


The later case of In Re Berue, 54 F. Supp. 252 (S.D. 
Ohio 1944) also sustained the court-martial of a civilian 
merchant seaman for offenses committed while on board 
a vessel plying military supplies in the Atlantic Ocean. 
After quoting the portion of the Gerlach opinion repro- 
duced above, the opinion continued: 


While various meanings have been ascribed to the 
words used, this Court is aware of no instance where 
any court has held a location, either on land, or water, 
where the armed forces of belligerent nations meet in 
armed conflict as a matter of common occurrence, 
with consequent loss of life and property, to be other 
than “in the field.” © 


Significantly, when the Uniform Code of Military Justice 
was adopted by Congress in 1950 the phrase “in the field” 
as contained in Article 2(10) was explained by reference 
to the Gerlach quotation cited with approval in In re 
Berue. H.R. Rep. 491, at 11; S. Rep. 486, at 7; 81st 
Cong., 1st Sess.; 1950 U.S. Code Cong. & Ad. News 2229. 
Congress evidently rejected the narrow definition of “in 
the field” which appellant would urge upon this Court, 
and which would require the gathering of information on 
the number of enemy rounds detonated in a specific area 


58 247 F. 617. 
5° 54 F. Supp. 255. 
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in assessing whether the location was “in the field.” It 
is immaterial whether enemy activity has occurred within 
the actual confines of the Danang port, inasmuch as the 
Court may take judicial notice of the repeated attacks on 
the Danang Air Base and other military installations lo- 
cated only a short distance from the beach. Furthermore, 
the record of this case before the United States Court of 
Military Appeals, which was introduced into evidence be- 
low, reveals that the findings of the pretrial investigation 
conducted prior to Latney’s court-martial were substant- 
ially delayed on account of enemy activity directed against 
the Force Logistic Command at Camp Jay Books on 
September 2, 3, and 4, 1967. The attacks consisted of 
rocket, mortar and small arms fire and necessitated the 
emplacement of personnel into combat defensive positions. 
Camp Jay Books is located approximately six miles north- 
west from China Beach where the S.S. Amtank was 
moored. Nevertheless, appellant would have this Court 
gerrymander the battlefield in an effort to have the China 
Beach area excluded from the field. Appellant cannot 
deny that on or about August 11, 1967, the enemy forces 
operating in the Danang area had the offensive capability 
to launch an attack against China Beach and the immedi- 
ate environs. Latney’s good fortune to have avoided di- 
rect hostilities is evidence only of the enemy’s greater con- 
cern over the threat posed by other military installations 
in Danang. But the enemy’s potential to initiate combat 
operations throughout the entire Republic of Vietnam, as 
amply demonstrated by the recent Tet offensive, justifies 
placing all of South Vietnam in the field for purposes of 
the Uniform Code of Military Justice. To permit the 
court-martial of civilians at the Danang Air Base while 
simultaneously exempting from military jurisdiction 
those individuals who commit offenses in the vicinity of 
China Beach is to draw a distinction without a difference. 

Petitioner’s presence on board the 8.S. Amtank brought 
him into direct connection with the military. The vessel 
which was under contract to the Department of the 
Navy had as its mission the delivery of petroleum prod- 
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ucts to United States Armed Forces in Vietnam. The 
cargo was a critical item necessary to sustain continuous 
combat operations. Certainly when the S.S. Amtank 
entered within 30 miles of the offshore waters of Vietnam, 
and more specifically, when it delivered its cargo to the 
United States Naval Support Activity at Danang, Latney 
and the crew were serving with or accompaning the 
armed forces in the field in time of war. In this regard 
Latney emerges as the modern successor to the class of in- 
dividuals who traditionally served with the armies in the 
field and whom Winthrop referred to when he defined the 
historical scope of military jurisdiction over civilians in 
time of war.” Inclusion in the class is a practical matter 
to be based on a consideration of all the circumstances. Em- 
ployment by the armed forces is not a necessary precondi- 
tion, as long as the service performed by an individual in- 
directly benefits the military mission while he remains in 
the field. This approach was the basis of the court’s de- 
cision in Perlstein v. United States, 151 F. 2d 167 (8rd 
Cir. 1945), cert. granted, 327 U.S. 777, dismissed as moot, 
as 328 U.S. 822. The opinion held that a civilian employee 
of a salvage contractor on a military base in Africa was 
accompanying the armed forces in the field although his 
only duty was to service the company’s air conditioning 
and refrigeration units.“ Latney’s direct functional rela- 
tionship to the support of military operations far exceeds 
in importance the type of indirect assistance apparent in 


60 See p. 21 supra. 


61 While Perlstein did not physically assist in the raising of the 
ships and docks, his association with that program was as 
close as if he had and his contribution to its successful comple- 
tion was of considerable importance. Concededly the weather at 
Massawa was always hot and humid. Perlstein’s job was to ease 
the living conditions of the contractor’s employees and thus 
enable them to function more satisfactorily and efficiently. He 
was an integral part of the whole endeavor and as such was 
within the intendment of Article 2(d). 


151 F.2d 168. See in Re DiBartolo, 50 F. Supp. 929 (S.D. N.Y. 
1943) ; Shilman v. United States, 73 F. Supp. 648 (S.D. N.Y. 1947), 
rev'd in part, 164 F.2d 649 (2nd Cir. 1947), cert. denied, 383 US. 
837. 
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the Perlstein case. There is further evidence that the 
Government and Latney’s employer considered the crew 
and vessel to be instrumental in the successful prosecution 
of the war. There is a good deal of doubt that without the 
availability of private vessels to supplement the Govern- 
ment’s own transportation resources, the war effort in 
Vietnam would be severly curtailed. As an inducement 
to contribute to the prosecution of the military mission, 
the United States through its agent the Department of 
the Navy, contracted with National Bulk Carriers, Inc. 
to provide war risk insurance for both the crew and ves- 
sel. Whenever personnel from the S.S. Amtank were 
within the combat area to include the offshore waters, the 
contract further provided that the carrier would be reim- 
bursed for paying to each crew member a “war risk” 
bonus equal to his pay. Both parties to the contract 
obviously contemplated the possibility of injury to either 
the ship or its crew as a result of participation in the 
direct support of combat operations against a hostile force. 
Inasmuch as Latney’s presence and activity in Vietnam 
were directly related to the supply of critical war materiel 
required to sustain the military effort in an area of 
active combat he unquestionably was serving with or ac- 
companying the armed forces in the field in time of war. 

Although appellant attempts to distinguish Latney’s sit- 
uation from the five cases he cites pertaining to merchant 
seamen serving with or accompanying the armed forces, 
all but one uphold the customary scope of wartime juris- 
diction over civilians by the military codified in the stat- 
utory predecessors to Article 2(10).° The seeming con- 
flict derives from the opinion in Hammond v. Squier, 51 
F. Supp. 227 (D. Wash. 1943), which involved the trial 
by special military commission of a seaman charged with 
violating the laws of war. No offense under either the 
Articles of War or the Articles for the Government of 
the Navy was alleged, thereby obligating the court to 
sustain the conviction on the ground that petitioner’s 
activity was, “to the detriment of the success of the 


62 See Brief for Appellant at 36-39. 
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United States military operations ....”™% The court 
summarily rejected the contention that petitioner’s insub- 
ordinate and disrespectful conduct amounted to a viola- 
tion of the law of war. Petitioner was not amenable to 
court-martial by the Navy since the Articles for the 
Government of the Navy contained no provision extending 
jurisdiction over civilians who served with or accompanied 
the service in the field. Soon after this case Congress 
expressly amended the Navy Articles in an effort to dup- 
licate the historical and traditional scope of wartime jur- 
isdiction available to the Army in the Articles of War. 
57 Stat. 41, 1943 U.S. Code Cong. & Ad. News 2.8 (Con- 
gressional Comment Section). 

Although the Hammond case never dealt with the ques- 
tion of whether the petitioner was serving with or ac- 
companying an armed force, appellant seemingly relies 
on it to establish standards for the application of Article 
2(10). The Government submits that while facts of em- 
ployment, control of vessel and crew, and rights of owner- 
ship may have some relevance to the issue, they are not 
crucial. The essential question is whether a civilian’s 
presence or the services he performs in the field are suf- 
ficiently related to the successful prosecution of military 
operations. It is the only criterion consistent with the 
nature of the Government’s war powers, and individuals 
who meet the standard should properly be subject to mili- 
tary jurisdiction in time of war. 

Latney assisted in direct support operations which 
vitally affected the military’s capability to sustain combat 
action in the I Corps area of South Vietnam. His activi- 
ties in the field involved him in the prosecution of the war 
as intimately as the average serviceman in the combat 
zone and rightfully qualified him as serving with or 
accompanying the armed forces. Those in command in a 
theatre of war have a primary obligation to preserve dis- 
cipline and order among the armed forces in order to pro- 
mote the efficient accomplishment of the military mission. 


6351 F. Supp. 231. 
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A correlative duty extends to those civilians in the field 
whose supporting activities are as essential to the success 
of the war effort as the forces they serve. In each case 
court-martial procedure is designed to minimize the diver- 
sion of resources from the fundamental military objective 
while affording the individual the maximum protection 
feasible in light of the operational requirements placed 
on military personnel in wartime.“ 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


DAviID G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Oscak ALTSHULER, 
THOMAS C. GREEN, 
Assistant United States Attorneys. 


6 See House Comm. on the Judiciary, 90th Cong., 1st Sess., Report 
of Special Subcommittee on Application of the Uniform Code of 
Military Justice to American Civilians in the Republic of Vietnam at 
4-5, 8-9 (Comm. Print 1967). 
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Neither Congress Nor The President Has 
The Power To Subject Civilians To Trial 


By Courts-Martial During Limited Hostili- 


ples cd a Se ee 


In Point I of the Brief for Appellee, the 
Government contends in substance that the power of 
Congress to authorize the participation of the United 
States Armed Forces in limited hostilities carries 
with it the same powers which it would have if war 
were formally declared pursuant to Article I, Sec- 
tion 8, Clause ll, of the United States Constitution; 
that is, the power to deprive civilians of their 
cherished constitutional rights by subjecting them 
to trial by courts-martial. Appellant submits that 
there is a clear distinction between Congress’ powers 
in limited hostilities and its powers in a declared 
war. 


Mr. Justice Washington in his opinion in 


Bas v. Tingy, 4 Dall. 37 (1800), which is cited at 


length by the Government, set forth the distinction be- 
tween limited hostilities and declared war as follows: 


"tn such a war ['declared war] 
all the members ['citizens'] act 


oO 


under a general authority, and all | 
the rights and consequences of war | 
attach to their condition. But | 
hostilities may subsist between two 
nations more confined in its nature: 
and extent, being limited as to 
places, persons, things and this is. 
more properly termed imperfect war, 
because not solemn, and because those 
who are authorized to commit hostili- 
ties, act under special authority, 
and can go no farther than to the 

extent of their commission. 7 Dall. 


at 30-40. (emphasis added) 


Thus, in a "declared war", civilians may have to sacri- 
fice some of their constitutional rights as a consequence 
of such a war. On the other hand, such consequences 


do not attach in a limited war. 


The Government proceeds on the theory that 
the "war power" of Congress, which is pased first on 
the “rights of nationality", and second on article it 
Section 8, Clauses 1, 10, 11, 12, 13, 14, 15 and 18 of 
the United States Constitution, authorized Congress 


i 
to enact Article 2 (10) of the Uniform Code of Military 


Justice and make it applicable to conflicts such as 


that in Vietnam. 
In support of its argument that the "rights 
of nationality" is a source of Congress! "war power", 
the Government relies on the decision of the Supreme 
Court in United States v. Curtis-Wright cord.» 299 U.S. 


304 (1936). That case did not involve the "war power", 
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put the power over foreign commerce. Further, the 
notion of extra-constitutional legal power espoused 


by the Court in Curtis-Wright was decisively rejected 


by the Supreme Court in Reid v. Covert, 354 U.S. 1 


(1957), where Mr. Justice Black in his opinion 
stated: 
"The United States is entirely 

a creature of the Constitution. Its 

power and authority have no other 

source. It can only act in accordance 

with all the limitations imposed by 

the Constitution.” 354 U.S. at 5-6. 

It was based on this fundamental principal 
espoused by Mr. Justice Black in Reid v. Covert that 
Appellant in his brief argued inter alia that by the 
process of elimination, the Covernment could only rely 
on Article I, Section 8, Clause 11 (the power "to 
declare war") read in conjunction with Clause 14 (the 
“necessary and proper" clause) for authorization for 
the enactment of Article 2 (10) of the Uniform Code 
of Military Justice. It was submitted that since 
Congress had not formally declared war in Vietnan, 
Article 2 (10) could not constitutionally be applied 
to any situation arising out of the Vietnam conflict. 


Confronted with the clear language in Reid v. 


Covert, the Government can not pretend to rely on any 


eho 


extra-constitutional power such as the “pights of 


nationality" as a source of power for Congress' en- 


actment of Article 2 (10) of the Uniform Code of 
| 


Military Justice and its application to the Vietnam 


conflict. 


Concerning the Government's second argument, 


apparently it is contended that if Clauses 1, 10, 11, 


12, 13, 14, 15 and 18 of Article I, Section 8, of the 


United States Constitution are lumped together, through 


some metamorphic transformation a power results 


known as a "war power" which would clearly authorize 
| 


Congress to enact Article 2 (10) and apply it to the 


Vietnam conflict. 


Mr. Justice Black, in his opinion in Reid v. 


Covert, in discussing the construction of the language 


in the Constitution, made the following comment: 


"this Court has constantly reiterated 
that the language of the Constitution 
where clear and unambiguous must be 
given its plain evident meaning. See, 
e.g., Ogden v. Saunders, 12 Wheat. 213, 


=-303; Lake County v. Rollins, 130 
U.S. 662, 670 a Tl. Don United states 
v. Sprague, 282 U.S. 716, 73l-loe, the 
Court said: ; 


| 
"The Constitution was written to 
be understood by the voters; its words 
and phrases were used in their normal 
and ordinary as distinguished fron 
technical meaning; where the intention 
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is clear there is no room for con- 
struction and no excuse for interpo- 
lation or addition. ... The fact 
that an instrument drawn with such 
meticulous care and by men who so 
well understood how to make language 
fit their thought does not contain 
any such limiting phrase... is 
persuasive evidence that no qualifi- 
cation was intended." 354 U.S. at 8. 


Later in his opinion, Justice Black concluded that 
Article I, Section 8, Clause 14, which empowers Congress 
"mo make Rules for the Government and Regulation of 

the land and naval Forces", referred only to those 


who were members of the armed forces, and that Clause 18 


(the “necessary and proper" clause), could not consti- 


tutionally extend Clause 14 to include civilians. 
354 U.S. at 19-21. 

Mr. Justice Clark in his dissenting opinion 
was concerned with the Court's restriction of Congress! 
"war power", especially in view of the fact that 
Mrs. Smith, one of the defendants in the case, had 
allegedly murdered her husband in Japan during the 
Korean conflict. Japan at that time was a logistics 
and aviation base for the United States forces in 
Korea. Mr. Justice Clark stated: 

"| ,{f]nis Court has never re- 

stricted so narrowly the action that 


Congress might take under the War 
Power, see Ashwander v. T. V. A.; 
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297 U.S. 288 (1936), and Silesian- 

American Corp. V. Clark, 332 U.S. 

HOO (1947)." 354 U.S. at 82. 

It seems clear that the Government presented 
the same argument regarding Congress’ "war power" in 
Reid v. Covert that it is presenting here, and that 
the Court in Reid v. Covert rejected such an argument. 

It was not until 1967, when the country was 
involved in the Vietnam conflict, that the Goveccment 
again tried to use this argument concerning Gongre ss 


"war power." In United States v. Robel, U.S. 5 


88 S. Ct. 419 (1967), the Supreme Court held as un- 
constitutional a statute which provided for the prose- 
cution of Communists who worked in defense facilities. 
Mr. Chief Justice Warren, in rejecting the "yar 


power" argument of the Government, stated as| follows: 
| 
"lp]he phrase 'war power' cannot 
be invoked as a talismanic incan- 
tation to support any exercise of 
congressional power which can be 
brought within its ambit. [E]ven | 
the war power does not remove 
constitutional limitations safe- 
ee essential liberties." 
8 Ss. ct. at 423. 


Once again the Government is attempting to persuade 
| 


this Court to accept an argument which has in sub- 


stance been rejected by the Supreme Court on at 


least two occasions. 
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In support of its argument that Congress’ 
"war power" is a panacea for any deprivation of con- 
stitutional rights, including the subjection of civilians 
to trial by courts-martial, the Government cites some 
twenty cases. 


"W 


In four of these cases, Congress' ‘war 


power” played no part in the decisions of the paar 
The references to Congress’ "war power" was therefore 
dictum. In one of the cases the Court conceded that 
Congress had broad war powers, but that they had to 

be construed narrowly when they deprived a citizen of 
his constitutional rights. The Court concluded that 


the power to detain loyal Japanese=Americans could not 


be implied from oy power to protect the war effort 
2] 


against sabotage. 


—————— ET 


1/ Home Bldg. & L. Assn. v. Blaisdell, 290 U.S. 398 
(1934); Juraqua Iron Co. Vv. United states, 212 U.S. 
297 (1909); United States v. Gettysburg Electric Rail- 
way, 160 U.S. 668 (1896); Yakus v. United States, 321 
u.S. 424 (1944). 


2/ Ex parte Endo, 323 U.S. 283 (1944). 


eos 


Nine of these cases involved property 
ata This Court is aware of the distinction 
which the Supreme Court has drawn between property 
rights and human rights. For example, in Gidéon Vv. 
Wainwright, 372 U.S. 335 (1963), the Court held that 
anyone charged with a crime had a right to counsel. 
The Supreme Court recently denied certiorari in a 
ease involving property rights in which the constitu- 
tional right to counsel was at issue. Sandoval V. 
Rattikin, 385 U.S. 901 (1966). : 

Regarding these nine cases, five evolved 
from World War II; two from World War I (both of 
which were "declared wars"); and one from the Civil 
War (Congress' power to promulgate war legislation 
during the Civil War could conceivably be based on 


its authority to "suppress Insurrections" (Article I, 


Section 8, Clause 15)).” Ashwander v. T.V.A., 
Sry 


| 

3/ Ashwander v. Valley Authority, 297 U.S. 288 (1936); 
Hamilton v. Kentucky Distilleries Co., 251 U.S. 146 
(1919); Lichter v. United States, 334 U.S. 742 (1948); 
Northern Pac. Ry. Co. v. North Dakota, 250 U.S. 135 
(330333 Silesian-American Corp. v. Clark, 332 U.S. 469 

1947);Stewart v. Kahn, 11 Wall. 493 (1870); Woods v. 
Miller, 333 U.S. 138 (1948); United States v.. City of 
Chester, 144 F.2d 415 (3rd Cir. 1944); Fleming v. Mohawk 
Co., 331 U.S. 111 (1947). 


4/ Lichter v. United States, 334 U.S. 742 (1948) ; Silesian- 
Bmerican Corp. v. Clark, 332 U.S. 469 (1947); (cont'd. ) 
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297 U.S. 288 (1936), although primarily based on 
Congress! "commerce power", could be based on its 
power to "provide for the common defense (Article I, 
Section 8, Clause 1), by establishing national de- 
fense installations. 

Appellant submits that the action taken by 
Congress in eight of these property rights cases 
could have been based on Congress' power to de- 
clare war, and in the case involving the Civil war, 


to suppress insurrections, read in conjunction with 


the "necessary and proper" clause. Concerning Ash- 


wander, supra, Appellant submits that by no stretch 
of the imagination could the power to "provide for 
the common defense" be interpreted to authorize 
Congress to subject civilians to courts-martial. 
See United States v. Robel, supra. 

The six remaining cases cited by the Govern- 


ment involved human rights, and arose out of World 


4/cont'd. Woods v. Miller, 333 U.S. 138 (1948); 
United States v. City of Chester, 144 F.2d 415 (3rd 
Cir. 1944); Fleming v. Mohawk Co., 331 U.S. 111 (1947); 
Hamilton v. Kentucky Distilleries Co., 251 U.S. 146 
(1919); Northern Pac. Ry. Co. Vv. North Dakota, 250 
U.S. 135 (1919); Stewart v. Kahn, 11 Wall. 493 (1870). 
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Wars I and 1 Accordingly, Appellant submits that 
the constitutional validity of the statutes in these 
eases could have been based on Congress! power to 
"declare war" read in conjunction with the "necessary 
and proper" clause. However, in some of these gases 
the court relied on other provisions in Article | 
Section 8, of the United States Constitution in 
port of its holding. 
Congress! power "to raise and support Armies" 
(Clause 12) was apparently the pasis for the courts: 
holdings that the draft laws (Selective Draft Law 
Cases, 245 U.S. 366 (1918)) and a statute prohibiting 
brothels near an army post (McKinley v. United states, 
2h9 U.S. 397 (1919)), were constitutional. 
Congress! power to punish a offenses 
against the Law of Nations", which was interpreted to 
include offenses against the "law of war", such as 
spying, espionage and the commission of atrocit 
| 


to non-combatants, was considered the basis for 


Congress! power in the Court's decisions in Ex iparte 


Quirin, 317 U.S. 1 (1942), and in re yamashita, 327 U.S. 
1 (1946). | 


| 
TS, Hl 
5/ Selective Draft Law Cases, 245 U.S. 366 (1918); Ex parte 
Guirin, 317 U.S. 1 (1942); Hirabayashi v. United States,cont'd. 


sh 


Appellant submits that the subjection of 
civilians to courts-martial has nothing to do with 


the “raising and supporting of Armies." Further, 
the alleged offense for which Appellant is charged 
is not such an offense which could be construed as 
an offense against the "law of war." 

The Courts! decisions in the two remaining 
cases, Hirabayashi v. United States, 320 U.S. 81 (1943), 
and Korematsu v. United States, 323 U.S. 214 (1944), 
neither of which involved trial by the military, 
apparently were based on Congress! power to “declare 
” However, as pointed out by the Court in its 


war. 


decision in Duncan v. Kahanamoka, 327 U.S. 304, 314 


n. 9 (1946), Hirabayashi was not considered relevant 


in a case involving trial by the military. Therefore, 
£f Hirabayashi, on which the Court in Korematsu based 
its opinion, was not considered relevant in Dunean be- 
cause trial by the military was not 4nvolved, neither 
Hirabayashi nor Korematsu are controlling in Appellant's 
ease. 


al 


5/eont'd. 320 U.S. 81 (1943)s In re yamashita, 327 U.S. 
T (1946); Korematsu v. United States, 323 U.S. 214 (1944); 
McKinley v. United States, 249 U.S. 397 (1919). 
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Appellant submits that the foregoing supposed- 
ly relevant cases cited by the Government stand for the 


proposition that Congress may take certain actibn pur- 


suant to a formally declared war, which it could not 
take in the absence of such a declaration. 

In pursuing its argument, the Government 
cites several cases which discuss the fact that 
Congress is empowered to conduct limited hostilities 
as well as declared wars. Bas v. Tingy, 4 pall. 37 


(1800); Talbot v. Seeman, 1 Granch 1 (1801); Montova 


y. United States, 180 U.S. 261 (1901); and Hamilton 

v. MeClaughry, 136 Fed. 445 (10th Cir. 1905). : 
Hamilton involved the courts-martial of a 

member of the military. Although the constitutional 

authority of Congress was never at issue in that ease, 

Appellant believes that the court could have relied on 


Congress' power to Mmake Rules for the Government and 


Regulation of the land and naval Forces" (Article I, 


Section 8, Clause 14, of the United States Constitution), 
in order to uphold its validity. 

Two of these cases involved salvage [rights 
(Bas and Talbot), and one involved reparation for the 


stealing of cattle by hostile Indians (Montova). In 
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none of these cases did any of the parties raise the 
issue as to whether or not Congress had the power to 
deprive 4 civilian of his rights guaranteed by the 
Constitution. The only relevant issue involved in 
these cases was whether or not Congress could enter 
into a limited war. Appellant submits tmt these 
eases are not controlling as they do not address 
themselves to the authority of Congress to deprive 
civilians of ‘their constitutional rights during a 
limited war. 

The Government further asserts that if 


the Congress does not have the power to subject 


civilians to trial by courts-martial Oy aiame limited 


hostilities, then the President does. 

It is axiomatic that since the President's 
authority to direct court-martials of civilians 
pursuant to Article 2 (10) of the Uniform Code of 
Military Justice is based on the authority granted 


to him by Congress, the President has no power to 


6/ The Government cites the Prize Cases, 2 Black 635 
(1863), in support of this assertion. The Prize Cases 
arose out of the Civil War at a time when insurgents 
were invading the Northern States. These were certainly 
not limited hostilities. 


~ ih s | 
| 
exercise such authority during a limited war when 
Congress itself had no constitutional authority to 
enact such legislation and make it applicable [to 
eases arising during a limited war. | 
Further, in Toth v. Quarles, 350 U. 3. 11 
(1955), which arose out of the Korean conflict, 
Mr. Justice Black in reading the opinion for the 
majority of the Court, referred to the court's deci- 
sion in Ex parte Milligan, 71 U.S. (4 Wall.) 2, 124- 
127 (1866), and stated that it had been established 
that any “assertion of military authority over eivili- 
ans cannot rest on the President's power as Commander 
in Chief or any theory of martial law." 350 U.S. at 
14, | 
Similarly, during the Korean conflict, 
President Truman issued an Executive Order directing 
the seizure of most of the steel mills. The order 
was not based upon any specific statutory authority 
but was based generally upon all powers vested in 
the President by the Constitution and laws of the 
United States. 


The Court in Youngstown Co. Vv. Sawyer, 
343 U.S. 579 (1952), held that the President could 
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only act pursuant to authority given him by Congress, 
and since he had no such authority the Order was in- 
valid. 
The Government in Point I-C of the Brief 
for Appellee states that Mr. Justice Black in his 
opinion in Reid v. Covert implicitly acknowledged 
"that the ‘war powers' were 2s appropriately exercised 
in time of limited war as in a declared war." Appellant 
submits that no such implication can be derived from 
Mr. Justice Black's statement regarding Article 2 (10). 
To the contrary, Appellant contends that his statements 
limited the scope of the Government's "war power” to only 
declared wars. In this connection, Mr. Justice Black stated: 
"There have been a number of deci- 
sions in the lower federal courts 
which have upheld military trial of 
civilians performing services for 
the armed forces ‘in the field' dur- 


ing time of war. 59/ [emphasis in 
text]. To the extent that these 


eases can be justified, insofar as 

they involved trial of persons 

who were not 'members' of the armed 

forces, they must rest on the Gov- 

ernment's 'war powers!" 354 U.S. 

at 33. (emphasis added) 
In a footnote which referred to cases arising during 
"time of war", Mr. Justice Black cited nine cases, 
all of which arose out of World Wars I and II. Further, 


Mr. Justice Black implied that some of these World War 


I and II cases may not have been justified. 
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The Government can not present one case 
arising out of limited hostilities authorized by 
Congress in which the Court supported an action by 
Congress which deprived a civilian of any constitu- 
tional rights, much less the cherished constitutional 


rights at stake in the present case. 


As previously indicated, the alleged of- 
fenses in Toth v. Quarles, supra, and Reid v. covert, 
supra, arose out of the Korean conflict. In both of 
these cases the Court rejected the Government's as- 
sertion that it had authority to deprive civilians 
of their constitutional rights by subjecting them to 


trial by courts-martial. Similarly, the Court in 


United States v. Robel, supra, a4 case arising during 
the Vietnam conflict, rejected the Government's argu- 


ment that Congress' "war power" authorized the depri- 

vation of constitutional rights. : 
Based on the foregoing, Appellant submits 

that Congress is without constitutional authority to 


subject civilians to trial by courts-martial during 


limited hostilities. 
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IZ 
Appellant Was Not "Serving With Or Ac- 
companying An Armed Force" Within The 


Meaning Of That Phrase As Used In 
Article 2 (10) Of The Uniform Code Of 


Military Justice 


Ih Point III of the Brief for Appellee, 
the Government contends that employment by the armed 
forces is not a necessary precondition for a eivilian 


to be considered as serving with or accompanying an 


armed force. In support of this contention, the 


Government relies on Perlstein v. United States, 
151 F.2d 167 (3rd Cir. 1945). 

In Perlstein, the Court relied on the fol- 
lowing relevant factors in concluding that the 
petitioner was “accompanying an armed force:" 

(1) Petitioner had to be examined and 
approved by an Army doctor before the civilian em- 
ployer could enter into a contract with him; 

(2) The employment could be terminated 
by the Army at any time for any reason; 

(3) The employment contract was approved 
by the Army; The Army controlled the movement of the 
petitioner while he was in Massawa, Eritrea; and 

(4) If employment was terminated, the 


Army had to approve the transportation and subsistence 


meee 


arrangements made by the civilian for the employee's 
return to the United States. : 
Based on these factors, it is clear that 
for all intents and purposes the petitioner in 
Perlstein was an employee of the Army. None of 
the relevant factors present in Perlstein are found 
in Appellant's case. His employment was not| sub- 
ject to approval by the military; nor could it be 
terminated by the military. The military nad no 
control over the Appellant either aboard ship or 


while he was in Danang, South Vietnam. 


Appellant submits that the Court's decision 
in Perlstein supports the argument that employment by 
the military or direct control by the military over 
the civilian in the performance of services, is the 

erucial test in determining whether a civilian is 


“serving with or accompanying an armed force." 


| 
CONCLUSION | 


Appellant submits that the Government has 
failed in its efforts to refute the arguments pre- 
sented in the Brief for Appellant, and respectfully 

urges that this Court dispose of this case in accord- 


ance with Appellant's request in the Brier ‘for Appellant. 


Thomas Al Rothweii, 
701 Union Trust Building 
Washington, D.C. 20005 
Counsel for Appellant 
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